
Kanniappa The indiyidual shares of the partners must be 
& Co. specified in the instrument of partnership. They 

coMMrasioNEu were not. That being so, the Income-tax Officer 
In c o m e -ta x , coiild refuse registration on that ground. The 

answer to this question, therefore, must be in the 
negative.

As regards costs, as the main contention has 
been upon question (a) and the assessees have 
succeeded, in our opinion they are entitled to the 
costs which we fix at Bs. 250. The sum of Bs. 100 
deposited by the assessees is ordered to be refund­
ed to them.

A.S.V.
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APPELLATE CIVIL.

Before Mr. Justice Ma-dJiavan Naif.

1936, MAHUDAMUTHU KADURAR ( P e titio n er^  P e t it io n e r , 
November 12.

-----------— ' D,
ARUMUGASAMI KADURAR (Minor) and anotheE;,

EEPEESENTBD BY.THEIB MOTHER A N D  NEXT PRIENP SWAYAMBA

Ammal, (R esp on d en ts), R e sp o n d e n ts .’̂

Cô e of Givil Procedure (Act F  of 1908)^ 0 . X X fj  r. 89—  
Execution sale— Application hy judgment-deUor to set 
aside— Amount to he deposited hy him as condition of—  
Purchaser of portion of property at sale— Amount deposited 
into Gowb hy—Judgment'^debtor^s rigid to use— 'Consent of 
purchaser to use.

In execution of a decree three items of property of the ju-dg- 
ment-debtor were sold, the first lot being purchased by A, the

» Civil Eevision Petition No. 1039 of 1935.



second by B and the third by the deoiee-holders themselves. >Ja r u d a m u t h u

Pending confirmation of the sale, the judgment-debtor privately ^ î umugasami.
sold the first lot to A and the second to B. A and B deposited
in Court amoiints which, together with an amonnt deposited by
the jiidgment-debtor himself, were sviiRcient to cover the
amount mentioned in the sale proclamation f lm  5 per cent on
the sale of the third lot '^lus the poundage in respect of that
lot. A, B and the judgment-debtor applied under Order XXI,
rule 89, Civil Procedure Code, for the setting aside of the sale.
A and B being themselves purchasers of two items of the pro­
perty were incompetent to apply under Order X X I, rule 89.
The question was whether the judgment-debtor had deposited 
in Court the amount necessary for making the payments under 
clauses {(£) and (b) of Order X X l ,  rule 89. The amount 
deposited by him was not by itself sufficient for the purpose but 
A and B had expressed their willingness that the amounts 
deposited by them might be used by the judgment-d.ebtor. It 
was urged that taking those amounts also into- consideration, 
the judgment-debtor must be held to have deposited in Court 
an amount sufiicieti.t to satisfy the requirements of Order XXIj 
rule 89,

Held that the amounts deposited by A and B could not be 
taken into consideration and that the judgment-debtor had not 
therefore deposited the necessary amount.

After the deposit by A and B̂  the money deposited by them 
was in the custody of the Court till final orders ŵ ere passed by 
it with respect to the sale and they could notj while the money 
was kept in the custody of the Court, operate upon it to enable 
the person wanting to set aside the sale to use it for the purpose 
of depositing in Court within the meaning of Order X X I, 
rule 89.

Civil Miscellaneous Appeal No. 82 of 1911 distinguished.
Petition  ntider section 115 of Act Y  of 1908 and 
section 107 of the Governineiit of India Act, 
praying the High Court to revise the order of the 
District Oourt of Trichinopoly dated 13th August 
1935 and made in Oivil Miscellaneous Appeal 
No. 40 of 1935 (Execution Application No. 882 of
1934 in Original Suit No. 109 of 1927, Sub-Court, 
Trichinopoly).
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m a e d d a m u t h u  K. Rajah Ayyar and L. A. GopalakrisJma 
a b u m t o a s a m i . Ayyar for petitioner.

S. Parthasaraihi and V. K. TMruvenkatachari 
for respondents.

Cur. adv. vult

JUBG-MENT,
TMs ciYil revision petition arises out of an 

application made under Order XXI, rule 89, Oivil 
Procedure Code, to set aside a Court sale. The 
application was made by three petitioners, of 
whom the petitioner here was the third petitioner 
before the Subordinate Judge. The other two 
petitioners were the purchasers of two lots of the 
property sold, namely, lots 1 and 3.

The facts axe briefly these : In execution of 
the decree in Original Suit No. 109 of 1927 in which 
the petitioner here was the only defendant, four 
items of property were ordered to be sold. The 
first petitioner in the lower Court purchased the 
first lot for Es. 1,000 which was deposited by him. 
Lot 2 was not sold. The second petitioner pur­
chased the third lot for Es. 800. He also deposited 
the money into Court. Lot 4 was purchased for 
Es, 1,005 by the decree-holders who were minors 
represented by their next friend. Pending con­
firmation of the sale the third petitioner (that 
is, the judgment-debtor petitioner) privately sold 
lot 1, to the first petitioner for a sum of Es. 1,200. 
He wanted that a sum of Es. 957-18-0 out of this 
amount may be appropriated towards the decree 
amount, the balance being the poundage of 
Es. 42-8-0. Lot 3 properties were sold by the 
judgment-debtor privately to the second petitioner 
for Es. 1,000. He prayed that out of that sum
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Es. 764-1-0 may be appropriated towards the MiHODAMCTSTj 
satisfaction of the decree, the balance of arumugasam. 
Es. 35-15-0 representing poundage. The third 
petitioner, the petitioner here, had deposited in 
Court Es. 369-8-0. Thus the total amount avail­
able is Ks. 957-13-0plus 764-1-0plus 369-8-6, in all 
Es. 2,091-6-6. This amount will cover the amount 
mentioned in the sale proclamation, that is,
Es. 1,998-14-6 plus 5 per cent, on the sale price of 
lot 4 purchased by the decree-holders plus the 
poundage in respect of the sale of lot 4, In these 
circumstances the three petitioners ask the Court 
to set aside the sale stating that* they have 
complied with the provisions of Order XXI, 
rule 89, Civil Procedure Code, the relevant 
portions of which are as follows

“ (1) Where immovable property has been sold in execu­
tion of a deo.ree_, any person  ̂ eitket owning suok property or 
holding any interest therein by vifcrue of a title acquired before 
suoh sale, may apply to have the sale set aside on his depositing 
in Courtj—(a) for payment to the purchaser^ a sum eqaal to five 
per cent of the purchase money, and (&) for payment to the 
deoree-holder  ̂ the amount specified in the proclamation of sale 
as that for the recovery of which the sale was ordered  ̂ lees any 
amount which may, since the date of such proclamation of sale, 
have been received by the decree-holder,’^

It will be observed that of the three petitioners, 
petitioners 1 and 2 are themselves purchasers of 
two items of the property and are hence 
incompetent to maintain an application under 
Order XXI, rule 89. But the judgment-debtor 
being one of the petitioners entitled to apply 
under Order XXI, rule 89, the question whether 
the sale can be set aside in the above circum­
stances has to be considered ; and, as already 
stated, he is the only petitioner before this Court.
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M arudamuthu The learned Subordinate Judge set aside the
artjmugasawi. Court sale, but bis order was set aside by the 

learned District Judge.
The question of law presented by this case is a 

noTel one and has not been the subject-matter of 
decision in any Court. It is argued by the peti­
tioner that, inasmuch as the two purchasers 
have expressed their willingness that the money 
deposited by them in Court may be used by him 
as the properties have been privately sold to 
them, he has complied with the provisions of 
Order XXI, rule 89, Civil Procedure Code, by 
depositing in Court the necessary funds and the 
sale should therefore be set aside. He is suj)port* 
ed in his application by the other two purchasers. 
It appears to me that the contention of the 
petitioner cannot be accepted. If the money 
deposited by the purchasers of lots 1 and 3 can be 
used by the petitioner, then no doubt the sale 
should be set aside The question is, can it be 
said in the circumstances of the present case that 
the petitioner has deposited in Court the necessary 
sum ? It is argued that since the purchasers of 
lots 1 and 3 have expressed their willingness that 
the money deposited by them may be used by the 
petitioner, that money has become his for deposit­
ing in Court and that he has therefore deposited 
into Court the necessary amount. In support of 
this contention an unreported decision of this 
Court in Civil Miscellaneous Appeal No. 82 of 1911 
has been brought to my notice, but that case is 
distinguishable from the present one inasmuch as 
the amount in Court standing to the credit of the 
co-parceners which they allowed the fifth defen­
dant, the petitioner, to use for setting aside the sale
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■was their own money, that is money lying to their MARUDAMCTHtr 
credit, and therefore it may well be said that it ardmugasami. 
became the money of the petitioner for him to 
deposit in Court within the meaning of Order XXI, 
rule 89, Civil Procedure Code, when they expressed 
their consent to that course. I f in the present case 
the amount deposited by the first and second peti­
tioners can, after the deposit, be said to be money 
which they can deal with as they liked, then the 
argument that taking that amount also into con­
sideration the petitioner here has deposited in 
Court sufficient amount to make the payments may 
be accepted. It seems to me that after making the 
deposit the money deposited by the purchasers is 
in the custody of the Court till iinal orders are 
passed by it with respect to the sale. If the sale is 
confirmed the purchasers get the property and the 
money can no longer be claimed by them. If, on 
the other hand, it is set aside they will be refund­
ed the money and it becomes theirs. But they 
cannot, while the money is kept in the custody of 
the Court, operate u]pon it to enable the person 
wanting to set aside the sale to use it for the 
purpose of depositing in Court within the mean­
ing of Order XXI, rule 89. In the circumsta,nces 
of the present case I am not, satisfied that the 
petitioner has deposited in Court the amount 
necessary for making the payments under clauses 
(a) and {b) of Order XXI, rule 89, Civil Procedure 
Code. In my opinion the order of the lower 
Court is right and the civil revision petition is 
dismissed with costs.

v .v .c.
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