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company, when not subject to limitation by’Act of Parliament, 
may contract itself from all responsibility arising from the note 
of its agents or servant,1). Looking1 then at tho cases already 
referred to, I  think that under the “ rink note” iu this case the 
owner undertook all risks of conveyance and loss, liowovot* 
caused by the servants and agents of tho Company during 
the journey, and that the latter is not responsible for the ab­
straction of the plaintiff’s ghee. Under these oircumstancos, 
our answer to t.lie learned Subordinate Judge should be that 
the Railway Company is protected by llio risk note in question, 
and that neither it nor the Traffic Manager is liable unless 
either one or tlio other lias committed some independent wrong 
in connection with the property, and as no snob allegation 
has been made, that the suit should be dismissed.

Suit dismissed.

JBefort Sir RioharH Garth, Kniglit, Chief Justice, and M>\ Justice PHnxep.

AKZAN (Plaintiff) tf. RAHHAL CHUNDEIl ROY C lfO W nriR Y  
and the SECRETARY os STATE fob INDIA i s  COUNCIL 

(Defendants).*

Might of way—Easement—Limitation Aot („Tl V  o f 1877), s. 26—
User as of right—Presrriptive right.

For tlie purpose o£ acquiring n I'falit of way or ntlior easement' under s. 20 
•of tlio Indian Limitation Act, it is not micutMtiiy tlmt tln« enjoyment of tlio 
easement should ba known to the servient owner. Ill this respect tliero is a 
difference between the acquisition oE stioli rights uudor that Act, nnd their 

.acquisition under the English Prescription Act.

T h is  was a suit to establish a right of way over certain lmuly 
rented by the defendant, aud to remove a wall obstructing the 
nlh'ffed right of way.

The land over which the alleged way passed belonged origin­
ally to one Sherif Hossein, and was, in 1855, sublot by a tenant 
of Sherif Hossein to the Government on a mokurrari lease for the 
purpose of opening a burial ground. The entire land so leased 
was not required for tbat purpose, and tho surplus land, over

* Appeal from Appellate Decree No. 107(5 of 1882, Against tho decree of 
Baboo ErisUna Olmnder Clwfctorjee, Vimt Subordinate Judge of Unekbi;- 
guntfo, ilatod the 27th March 1882, affirming Uic deureo of Baboo Joguiidrp 
.Nath Oliose, Second Munsiff'of Uuriisaul, dated tho SJlal December IHStf.
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which the way was claimed, remained unoccupied till ,1878, when 
tlie Government let it to tho defendant for building purposes.

The Munsiff fouud that tlie plaintiff lmd enjoyed tile right 
of way peaceably and without interruption for a period of more 
than twenty years, but was of opinion that the plaintiffs’ enjoyment 
was not as of right, and that the owner of the servient tenement 
was not aware of the user, aud therefore dismissed the suit.

The plaintiff appealed to tlie Subordinate Judge of Backergunge, 
nnd tbe latter came to tbe same conclusion as the Munsiff.

The plaintiff then appealed to the High Court.

Baboo Jogesh Chunder Roy for the appellant.

Baboo Doorga, Mohun Das for the respondents.

The judgment o f  the Court ( G a r t h ,  C.J., and P u in s e p ,  J . ;  was 
delivered by

GakTii, G.J.—Tlie plaintiff has a dwelling house in Biirrisunl, 
in whioh he and his fiunily have lived for a great many years 5 
and he claims a right of way in respect of that house to and 
from the high road whioh runs from east to woBt through the 
village.

On the 2nd of Assin 1885 (17th September 1878), the defendant 
No. 1 obstructed this right of way by commencing to erect u 
pucca stable upon the laud, whereupon the plaintiff took pro* 
oeedings in the Criminal Oourt; but the Magistrate refused to 
interfere, because he considered it a question to be tried iu the 
Civil Court.

The defendant No. 1, who is the lessee of the land under the 
Government, denies the plaintifFs right of way, and the Collector 
who appears for the Secretary of State, the defendaut No. .8, 
also virtually denies it.

I t  appears that the land over which the alleged way passes 
belongs to one Sherif Hossein. Ha let ifc upwards of tftirty years 
ago to one Ijjutullah, and IjjutulUih, ..after, holding i t  for soma 
six or seven yoara, sublet it on tnokurrari lease to tlie Government 
o n  the 4'th, of April 1855, for the purpose o f  enlarging a burial 
ground at Burrisaul. The entire land so leased was not, however* 
required for that purpose, and the surplus land over vyliiah the
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1883 way is claimed remained unoccupied until the year 1878, when
a pa aw the Government let it to the defendant for building purposes.

„ ”• I t  ia necessary to state those facta, in order to understand the
BAKHA.I/ • 7

O h u u d js b  nature of tha defence, and the ground upon whioh tho lower 
Ch o w d h r y . Courts have based their judgment.

Tlie plaintiff proved to the satisfaction of both Courts that 
lie had used the way in question for some thirty or forty, years. 
Indeed, except by tlie sufferance of his landlord, lie appears 
to have no other means of access from his house to the public 
road.

But both Courts have found that, notwithstanding this long 
user, he has not acquired a right of way under the Indian 
Limitation Act.

The Munsiff finds that lie has enjoyed the way peaceably and 
openly, and also (after some hesitation , that he has enjoyed it 
without interruption for upwards of twenty years.

He considers, however, that the plaintiff cannot be said to 
have enjoyed it as of right for three reasons.

First, because the Government, who have been the owners of the 
servient tenement for twenty years before Biiit, were not aware 
of the plaintiff’s user of the w ay; secondly, because the plain­
tiff submitted to divers encroachments, which the owner of 
the servient tenement imposed upon him ; and thirdly, because 
many years ago when Sherif Hossoin, the then owner in 
possession, endeavoured to stop the way, tho plaintiff did not 
bring- a suit in tlie Civil Court ns for an obstruction to a 
private right, but proceeded iu the Criminal Court as for an 
obstruction to a public one.

The Munsiff accordingly dismissed the suit, and his decision was 
confirmed by the Subordinate Judge, apparently on two grounds ;

(1.) Tlmt a  rigbt of way cannot be enjoyed “ as o f right'' 
without tlie knowledge of the servient owner, and that the 
Government had no knowledge of the user of this way by the 
plain tiff j aud

(3.) That the interruptions which took place from lime to 
time in the user showed that tho plaintiff had never peaceably 
enjoyed, the way “  as of right.'*
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These points have been argued before ns on appeal; and the 
first of them gives rise to a very  important question ; namely 
whether tlio principles which govern the acquisition of a right 
of way in England by prescription apply also to the acquisition 
of such a right wider ike IwUan Limitation- Act.

Both the lower Courts have relied mainly upon the doctrine 
laid down in Gale 011 Easements and other authorities, that, a 
right of way cannot bo gained by prescription unless with tlie 
knowledge of the owner of tlie servient tenement.

Prescription implies a errant; the user by which a prescriptire 
right is gained is only evidence of a previous g ran t; ‘‘ anil 
therefore, in order that suoh user may confer 1111 easement, it 
follows that the owner of the servient tenement must have 
known tlmt such an easement was being enjoved, and also 
have been in a position to interfere with and obstruct its exer­
cise, had he beeu so disposed. Coutra non valentem ajere 
non currit prescription (See Gale on Easements, last edition, 
page 189.)

I t  was presumably upon this principle that by the 7th 
section of tho English Act, tlie 2nd and 3rd William 4th 0 . 71, 
the time during which an infant, au insane person, or a married 
woman is the ownor of tlie servient tenement is excluded from 
the period, during which a prescriptive right is in course of 
acquisition.

But there seems to ba an important difference between the 
English and the Indian law ill this respect.

The English Act, 2 and 3 William 4th, c. 71, wns passed 
expressly “ for shortening the time of prescription in certain 
cases.”

Its  object was to remove the difficulties which had previously 
existed of establishing easements by proof of immemorial user. 
B ut the Act did uot alter in any way the nature of the right 
to be acquired, and, therefore, the conditions which -were 
generally necessary before the Act to the acquisition of pre­
scriptive rights are still necessary to their acquisition uuder 
the Act, though they may be gained by a shortet’ period of 
enjoyment.
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Bub tlie’ Act, under wliicli rights of way and ofclier easements 
are now generally acquired iu India, lms nothing to do witl\ p r e ­

scription. I t  ia “ an Act for the limitation of suits nnd other 
purposes/’ and a. 26 enables any person to acquire a right of 
way by a twenty-years user without reference to any grunt, 
express or implied, from the servient owner.

So long as the right of way is enjoyed as an easement peace- 
nbly and quietly as of right and without interruption for twenty 
years by a person claiming right thereto, his right at the end 
o f  that time becomes absolute aud indefeasible. Nothing is said 
in the Act as to the knowledge of tlio servient owner being 
necessary to the acquisition of the right, and as the right to be 
acquired is not a prescriptive oue, the rule which obtains iu 
England with reference to prescriptive rights seems inapplicable 
liere.

Of course rights of way, as well as other easements, may still be 
claimed iu this country by prescription j see Rajrup Koer v. 
AbulHossein (I) : and when they are so claimed, the principles 
which apply to their acquisition iu England will be equally 
applicable iu this couutry. But those principles do not ncces'sarily 
apply to the acquisition of easements under the Limitation Act.

Aud as n proof that this was tho- view of the Legislature 
of this country there is no provisiou in the Indian Limitation 
Act corresponding with b. 7 of the English Proscription Act, 
though there is a provision in s. 27, which answers to s. 8 o f tlie 
Prescription Act, aud whioh protects, under certain oondifcioua, 
the rights of reversioners.

I t  is probable that the words "peaceably and openly” which 
are notiu  the English Aot, have been introduced into the Indian 
Aot for the very purpose of preventing thoso rights being acquired 
by stealth or by a constantly contested user, although actual 
knowledge of the user ou the part of the servient owner may 
not be necessary.

We think, therefore, that the main ground upon which tho 
judgment of tlio lower Courts has procoedod in this case is 
without' foundation; and we would say further that, oven if 
knowledge of the user had boon necessary, wo think that under thru 

(I) I. L, I t , a Culo. 520.
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circumstances such knowledge should lmve been presumed by the isss 
lower Courts. a .u z x s

I f  tlie personal knowledge of the Collector were necessary in u ^ h a i. 
in all crises to the acquisition of rights of way over Government 0H^ y EB 
land, such acquisition w o u l d  be almost an impossibility. T I i g t o Ch o w d e r y . 

is no reason why Government should be in any better position 
in this respect than any other land-owner, and there appears to 
have been abundant evidence in this case, from which tlie 
knowledge of the superior Government officers should have been 
presumed.

The laud over which the right was exercised was in the village 
of Buvrisaul, immediately adjoining the high road. The plaintiff 
had used it day after day for 30 or 40 years. The way itself 
was in the immediate neighbourhood of a public cemetery ; and 
two Government officers, one the Inspector of Police of the 
district, and the other tho Deputy Magistrate at the station, 
were called as witnesses for the plaintiff to prove his user of tho 
way for many years.

Then the alleged interruptions of the plaintiff’s user of the 
way amount to no evidence at all which should defent his right.
I t  is not pretended that there were “  interruptions” within tlio 
meaning of the explanation of s. 26, and we cannot find 
that, except on one occasion, anything was done which operated 
to prevent his user. And as-all knowledge of the user of the 
right has been persistently denied by the defendants, ifc is clear 
t in t  the so-called obstructions were not intended to prevent that 
user. The one occasion to which we allnde was when the way 
was obstructed by Sherif Hossein upwards of 80 years ago ; 
and so far from the circumstances of that obstruction beiug 
unfavorable to the plaintiff, we consider that what happened 
then tends strongly to support his case.

I t  is clear that at that time he was using the way ds of right, 
because he at once resented the obstruction, and went before the 
Magistrate to assert his claim. The Munsiff, we observe, treats 
his conduct; ou this occasion as shewing that he claimed a public 
wajr, and not a private one. But it. is not at all likely tlyit 
people of his. class should be able to distingnish .between piiblic 
and private rights, or to know the proper remedy for any-invasion
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1883 o f those rights. Tlie fact o f (lie plaintiff go in g  before tlie
A r z a n  M agistrate is tlie strongest possible proof that he at once asserted

R a i c h a l  Îs > al,d tlie fact o f tbe obstruction being removed, and o f
CHr NDEB P*innt*^,s subsequent user o f  it w ithout further objection by

C h o w d h r y , Sherif H ossein, shows plainly that he was successful iu  tlie 
assertion of bis claim.

The cu ttin g  o f the ditch by tbe G overnm ent, which is relied 
on by the Subordinate Judge in support o f his view, m ight have 
been a slight inconvenience to the plaintiff, but certainly did 
uot operate to prevent his user. The ditch appears to have been 
dug not with a view' to obstruct the plaintiff, but to mark out the 
laud which the Governm ent had purchased ; and it appears that 
after it was dug the plaintiff used the w ay as before, merely 
fixing a pole in th e middle of the ditch, that he m ig h t sw ing  
him self over it more easily.

The case m ust, therefore, go back to the Court o f  first instance 
to consider whether there is any sufficient reason iu point o f law  
why the defendant’s building should not bo pulled down, aud the  
defendant will probably do wisely under the circum stances to 
com e to some reasonable arrangement:

The plaintiff having succeeded in establishing his right o f w ay  
is  entitled to his costs in all’the Courts.

A ppea l allowed.

Before S ir Bichard Garth, Knight, Chief Justice, and M r. Justice
Macpherson.

1883 MINA KUM AUI BIB EE ( D e f e n d a n t ) v . JAGAT SATTANI BIBEJ3September 6. c*
----------------------  A N D  O TH EES ( P L A I N T I F F S .) *

Sale in execution o f decree— Sale afterwards set aside— Execution of decree 
found to be barred by limitation—Suit to recover the property from  
purchaser.

A creditor obtained a decree against liis debtor, and applied for and 
obtained an order for execution. This application was unsuccessfully 
opposed by the judgment-debtor on tlie ground that execution was barred by 
limitation. Certain properties of tlie judgment-debtor were attached and 
sold in execution of this decree, the judgment-creditor himself becoming 
the purchaser.

* Appeal from Original Decree No. 127 of 1882, against the decree of 
Baboo Amrit Lall Chatteljee, Subordinate Judge of .Nuddeii, dated 20th 
March 1882.


