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APPELLATE CIYIL.

before Mr. Justice Venlcatasuhba Rao and 
Mr. Justice Venhataramana Rao.

1936, KOTI VISW ANATHAM (P e t i t io n e r ) , A p p e l l a n t ,
October 23.__

PANDIRI S AT Y AN AND AM an d  s ix  o th e r s  

( R e sp o n d e n ts  1 to 4, 6, 8 a n d  9), R e s p o n d e n t s .*

Code of Civil Procedure (Act V of 1908), 0. XXXIIT, r. 5—  
Agreement referred to in— Champertous agreement neces
sarily, if— Agreement made with reference to or in view of 
intended suit or appeal, if— 0. XLIV, r. 1.

The agreement refened to in rule 5 of Order XXXIII of tlie 
Code of Civil Procedure, tlie provisiong of wliicli order are 
applicable by virtue of Order XLIY, nile 1, of the Code to 
appeals alsô  need not necessarily be one of a champertous 
character. It is also not necessary that the agreement should 
be one made with reference to or in view of the intended suit.

The principle underlying the provision (Order XXXIII, 
rule 5) is that a person ought not to be allowed to sue in 
forma, pauperis after transferring to a third party his interest 
ill the property involred in the aait, no matter for what reason 
the transfer has been made.

JBai Ohandaha y. Kuver SaTieh Bapu Saheh, (1893)I.L.Il. 18 
Bom. 464, McLnsa Furi v. Earhhagat Puri, (1916) 37 I.C. 172, 

Ahdul Jahhar y. Sanu JBihi, AXR. 1934 Cal. 740, dissented 
from*

Hanifa Bai v. Saji Siddick Bm Meanji Sait, (1906) LL.R. 
SO Mad. 547, referred to.

A p p e a l imder Clause 15 of the Letters Patent 
against the order of Burn J. dated 3rd February 
1936 and made in Civil Miscellaneous Petition 
E’o. 4696 of 1934—petition presented to the High 
Court for leave to appeal in forma pauperis 
against the decree of the Court of the Subordinate

* L e t te r s  Patent Appeal No. 20 of 1936.



Judge of Bajatnmiidry in Original Suit No. 62 of '̂ kwanatham
2 9 2 0 .  Satyanandam*

M. S, Ramachandra Rao for appellant.
G. LalcsJimanna for respondents.

The J u d g m e n t of the Court was delirered by 
Y e n k a ta s u b b a  E a o  J.— This is a Letters Patent tenkatajubba 
Appeal from the order of B u r n  J. refusing leaye 
to the appellant to file his appeal in forma 
pauperis. The facts, so far as they are relevant, 
may he shortly stated. The suit related to certain 
logs of timber, which the plaintiff claimed by 
virtue of an agreement with the first set of defend
ants. The fifth defendant was the rival claimant, 
who alleged that the logs belonged to him and 
had been transferred to the sixth defendant. The 
lower Court negatived the claim of the fifth and 
sixth defendants and decreed the plaintiff’s suit.
The applicant before Buen J. was the fifth 
defendant, who applied for leave to file the appeal 
in forma pauperis. Pending the action, the logs 
were sold and the sale proceeds were brought into 
Court and the fifth defendant, reciting that some 
monies were due from him to the sixth, transferred 
to him such interest as he possessed in the pro
ceeds. The point to note is, that the transfer was 
not made with reference to any intended appeal, 
having been eifected, as stated above, even before 
the judgment was delivered by the Court below.

The provision of law which governs the ques
tion is Order XXXIII, rule 5, Civil Procedure 
Code (the provisions of Order XXXIII being 
applicable by virtue of Order XLIY, rule 1, to 
appeals also) which runs thus :

The Court shall reject an application for permission to. 
sue as a paaper—  . . .

1937] MADRAS SERIES 585



ViwsANATHAM (g ) w h e r e  b e  l ia s  e n t e r e d  i n t o  a n y  a g r e e m e n t  w i t l i

S a t y a n a n d a m , r e fe r e n c e  t o  t h e  s u b j e c t - m a t t e r  o f  t h e  p r o p o s e d  s u it  u n d e r

w h i c h  a n y  o t h e r  p e r s o n  h a s  o b t a in e d  a n  in t e r e s t  in  s u c h  s u b j e c t -
V e n k a t a s it b b a  „

■Rag J. m a tte r .

It is contended for the appellant that the agree
ment referred to here must be of a chanipertous 
character, the idea being that the proYision is 
aimed against bargains tending to promote litiga
tion, such bargains being immoral in a legal sense. 
First, it must be pointed out that the English law 
in regard to champerty and maintenance does not 
apply in India, for it has been laid down that an 
agreement being champertous is not of itself 
sufficient to render it void, but must be shown, in 
addition, to be contrary to public policy. Further, 
it is to prevent payment of court-fee being evaded 
that this provision has been enacted, and it 
matters little therefore with what purpose the 
agreement has been entered into—whether it is an 
honest or do?ia jide one or of an improper character 
seems an irrelevant factor, quite outside the scope 
of the enquiry. There is no need to read into the 
section the suggested limitation, which does not 
find a place there. The principle underlying the 
provision is that a person ought not to be allowed 
to sue in forma pauperis after transferring to a 
third party his interest in the property involved 
in the suit, no matter for what reason the transfer 
has been made. In other words, as was observed 
in Hmiifa Bai v. Haji SiddicJc Bui Meanji 8ait{\) 
(where, however, this point was not raised or 
considered), the question would be, whether, at 
the date of the institution of the suit, there was a 
subsisting agreement falling within the provision.
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In one case in Bombaj ,̂ one in Allahabad and Viswakatham 
one in Calcutta, a different yiew has been taken satyanandam, 
without much discussion [Bal Chandaba y .  Kuver venkIiasubba 
Saheb Bapu jSaJieb{l)̂  31ansa Puri v. Earbhagat 
Puri{2) and Abdul Jabbar y. Sanu but
with great respect we are unable to agree with 
these decisions.

It is next contended that the agreement here 
does not offend against the provision, as it was 
not made in view of the intended appeal. The 
argument is, that from the use of the word 
“ proposed ” it should be inferred that what the 
section refers to, is an agreement the party enters 
into having the suit in contemplation. That does 
not appear to be the natural meaning of the 
words. Is there an agreement or not referring to 
the subject-matter of the proposed suit ?—that is 
the only question, and there is no warrant for 
assuming that the agreement should be one made 
with reference to or in view of the intended suit.
Buie 9, wbich relates to the dispaupering of the 
plaintiff, throws some light on the question.
Under that rule, for a plaintiff being dispaupered, 
all that need be shown is that he has entered into 
.an agreement of the character described with 
reference to the subject-matter of the suit, and it 
is noticeable that the word “ proposed does 
not occur there. It is difficult to believe that 
rule 5 embodies a different principle from rule 9, 
the object of both the rules being to produce 
the same result. In the Allahabad case mention
ed above, Mansa Puri v. HarWiagat Puri(^\ the 
learned Judges adopted the construction of the
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(1) (1893) I.L.E. 18 Bom. 464. (2) (1916)571,0, J72.
(3) A.I.B. 1934 Oal. 740.



Yiswanatham word “ proposed ” now contended for ; they seem. 
-satyanahdam. to haTe arrived at the result by holding that if  
Venkatasubba the agreement was to be chanipertous, it would 

’ necessarily be with reference to the suit in 
contemplation. As already stated, we are unable 
to agree with this view.

Leave to appeal in forma pauperis has there
fore been rightly refused.

The question then remains, whether the 
learned Judge’s order refusing to give the 
appellant time to pay the requisite court-fee can 
be upheld. That the Court has power under 
section 149, Civil Procedure Code, to grant such 
time, cannot be disputed. We have carefully 
gone through the facts and it has not been shown 
that there was want of bona jides on the part of 
the appellant; nor can it be suggested that the 
party who ought to have filed the appeal was the 
sixth defendant, the transferee, and not the fifth. 
The parties might reasonably have thought that 
the findings against the sixth defendant could 
not be successfully attacked in appeal, but that̂

. so far as the fifth defendant was concerned, the 
point he could urge was altogether different. We 
are therefore of the opinion that the appellant 
ought to have been given time for payment of the 
court-fee \ four days’ time is accordingly granted 
from this date.

Mr. Lakshmanna for the respondents suggests 
that our order may work hardship upon him 
unless one of two courses is adopted, either the 
sixth defendant should be brought on the record 
as appellant, or the respondent should be allowed 
to apply for security for costs. Mr. M. B. Rama- 
chandra Eao for the appellant believes that the
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sixth. d6fGnda,iit may be "willing to come on tlie Viswanatham 
record as an appellant. If suck an application is SatyanIkdam. 
made, it will be allowed ; if not, Mr. Lakshmanna 
■will be at liberty to apply for security for costs.
"Wlien applications are made in this behalf, they 
shall be posted before this Eench.

We direct the appellant to pay Es. 103 (the 
costs awarded by the order under appeal) to Mr. 
Lakshmanna in one month from this date. If 
default is made, it will be treated as equivalent to 
failure to comply with an order for security for 
costs and the respondent will be at liberty to take 
appropriate steps.

We make no order as to costs in this appeal.
A.S.V
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APPELLATE OIYIL.

Before Mr. Justice Madhctvan Nair and Mr. Justice Stoddrt.

SBNDATTIKILAI PANDIA OHimATHAMBIAU oJoht 2 
(Deceased) akd anothee (P la in t if f  and n i l) ,  Appellants_, -------------------- 1

SANGILX VEBRAPPA PANDIAN alias THANGASWAMI
AND OTHERS (DepENDANTS), EeSpONDENTS."̂

Transfer of Frojperty Act {IV of 1882)_,s'ec. 3 6 — Apiyortionment 
— Impartible estate—Bent joayahle by occu'pancy tenants of 
—-Bent accrued during lifetime of holder of estate hut 
realised after her death—A^portionahle between heirs of 
that holder} if—Frincifle of sec. 36— Afjiliealility of.

Tlie Rani of Sivagiri estate died on 23rd ISToyember 1916 
alioTit five inontlis after the commencement of fasli 1326 and 
was succeeded by tbe plaintiff who was accordingly entitled

* Appeal No. 485 of 1930.


