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mindé the enquiry left three witnesses named in the petition of
‘eomplaint unexamined, wo contention was raised before the Ses-
sions Judge that these persons ought to have been examined, or,
if examined, would.bhaye thrown further light upon the ease.
I therefore agiee in setting aside the order.

Order set aside.

APPELLATE CIVIL.

Before Sir Richard Garth, Knight, Ohief Justice, Mr. J stice Prinsep
Mr. Justice Wilson, and Mr. Justice O'Kinealy.

MOHESWAR DAS (Prarntirr) v. CARTER (DEFENDANT.)*

Railway Company, Liability of, for loss—Special Contract— Railway Act
(IV of 1879), 5. 10— Contract Act (1X of 1872), ss. 151-161—Carriers.

The plaintiff despatched eertain goods by the E. 1. Railxay Co. for
earriage to 4, andsigned a special contract, in conformity with the form
approved by the Governor-General in Council under section ]0 of Act
IV of 1879, holding the Company *“ harmless and free from all respOns)bxhty
in regard.to any loss, destruction, or deterioration of, or. dam‘nge 0, the said
consignment from any cause whatever, before, during, ahd after’ transit
over the said Railway or other Railway lines working in connection' thers-
with.”" The goods were short delivered, and the phintiff brought a suit
to recover their value.

Held.— Per GARTH, C.J., PRINSEP, J., and WiLsoN, J.—~That the Railway
Company could not be held liable to account to the consignee for any loss from
any cause whatever during the whole time that the goods were under their
charge, jnasmuoh as the plaintiff had entered into a special contract to

‘hold them harmless in accordance with s. 10 of Act TV of 1879..

'iIeM.4Pef'O'I{IﬁEALY, J., that it was doubtful .v_vhether ss. 1561 and
161 of the Contract Act applied to carriers by rail; but even asyuming
that these “sections did not apply, the Railway Compang. would. be in the

.poslhbn of carriers before the passing of the Carriers Act, and were entitled

to protect themselves from liability by special contract.

Tris was a reference under s. 617 of the Civil Procedure
Code.
~ The suit was brought by the plaintiff against “ Mr.. Carter,
Traffic Manager, on behalf of the East Indian Railway Co,” for
gamages for the loss of 21§ seers of ghee.

# Civil Reference No. 19 of 1882, from BabeoMenn Lsl Chatterjee,
Subordinate Judge of Beerbhoom, dated the Gth July 1883."
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It was admitted that twelve canisters containing 6§ maunds of
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ghee had been delivered to the Railway Company for earriage from MOHESWAR

Agra to Ahmedpore, and it was proved that the plaintiff before
taking delivery caused the canisters to be weighed, and found that
there was a deficiency of 214 seers, and seeing that one of the
canisters had been cut open by a knife, cansed these two facts to be
notad on the back of the receipt given to the Company. The defend-
ant (not taking the objection, that the Railway Company and not
“himself were the proper parties to be sued,) contended that the
special contract entered into by the plaintiff exonerated the Com-
pany from all claim to damnges. The special contract *or risk
note’” was as follows :—“T hold the Railway Company harmless
and free from all responsibility in regard to any loss, destruction,
or deterioration of, or damage of or to, the said consignment from
any cause whatever, before, during, and after transit over the said
Railway or other Railway lines working in connection therewith.”
This agreement was drawn up in the form preseribed by the
Governor-General under Act [V of 1879, s. 10.

The Munsiff held the defence to be a good one and dismissed
the suit.

The plaintiff appealed to the Subordinate Judge of Beerbhoom.
At alate stage of the appeal the defendant raised the obje(:tion
of non-joinder of the Railway Company as a defendant ; but prefer-
red no cross appeal, nor filed any cross objection. The Subordinate
Judge gave the plaintiff a decree contingent on the opinion of the
High Court as to whether, on the facts disclosed, the defendant
or the K. I. Railway Co. could claim exemption from liability by
reason of the special contract.

At the hearing of the reference the defendant waived his
objection to the non-joinder of the Railway Company as a
defendant.

Baboo Kali Churn Dannerjee for the plaintiff.

The Advocate-General (Mr, Paul) and Mr. Lvars for the
defendant,

The following judgments were delivered :—
Garrh, C.J. (Prinser and WrinsoN, JJ. concurring.)—This is a
case roferred under 8. 617 of the Civil Procedure Code. It is
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unnecessary for us fo express any opiuion on any of the points
which'arise, except on that referring to the relations between the
parties srising out of the risk note, which was the agreement
under which the goods were received and despatohed by the
Railway Company, because the learned counsel on behalf
of the Company in the present ease has agreed to waive any objee-
tions to the suit as bronght agninst the Traffic Manager,in order
that ho may obtain our opinion on the main point in issue,

It appears that twelve tins containing 64 maunds of ghee
were consigned to the Rauilway Company at Agra for delivery
at Ahmedpore. It hns heen found, that when these ting were
delivered, one had been cut opon by a knife, and, there was conse-
guently a deficiency of some 214 seers in the quantity of glee
contnined in them. )

For the defendants it is contended that under the terms of the
risk note, signed by ike plaintiff, they are in no way liable for
the losa.

The risk note runs as follows :—#* T lold the Railway Company
harmless and free from all responsibility in regard to any
loss, destrnction, or deterioration of, or damage of or to,
the said consignment, from any cause whalever, before,
during, and after transit over the said Railway or other Railway
lines working in connection therewith.”” By s 2 of Act IV of
1879 nothing in the “Carriers Act, 1865, applics to carriers by
Railway, By s. 10 it is declared that *“every agreement
purporting to limit the obligation or responsibility imposed on
n carrier by Railway by the Indian Contract Act of 1872, ss, 151
and 161, in the oase of loss, destruction, or deterioration of, '
or damage to, property, shall, in so far as it purporis to limit such
obligation or responsibility, be void, wunless (a) it is in
writing signed by, or on behulf of, the person sending
or delivering such property, and (b) is otherwise in aform ..
approved by the Governor-General in Couneil, ”

This agreement, which was signed by the plaintiff, isina
form approved by the Governor-General under Act IV of
1879, 5. 10,and its terms leave us no alternative but to “hold,
that in no case would the Railway Company be liable to -
accouut to the consignee for any loss from any‘cm'zse whatever
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during the whole time that the goods were in their charge.
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Bimilar contracts lave frequently been construed by anhsh MOHESWAR

Courts and full effect has been given to their provisions..

" The Legislature in this country has, in respect to the matter
.specified in s 10, Act IV of 1879, imposed upon the Govern.
ment the, duty of determining beforehand the propriety of
any proposed form of contract between any Railway Company
and its customers, instead of leaving this to be decided subse™
quently by Courts of Justice.

Under such circumstances, we think the suit should be dis-
missed by the Judge of the Small Cause Court.

O’Kinnavry, J.—Iagreein the decision delivered by my learned
colleague; but I am not quite sure that I agree in all the reasons
on which it isbnsed, as I feel some hesitation in assuming that
the Contract Act applies to enrriers. There is no doubt, if
Ruilway carriers are subject to the provisions of ss. 151 and 161
of the Indian Contract Act, that the conditions required by
s. 10 of the Railway Act have been properly complied
with. The risk noteis admittedly signed by, or on behalf of
the plaintiff, 'and isin u form approved by the Governor-Gteneral
in Council. On the other hand, if ss. 161 and 161 do not
apply to cirriers by Railway, the Railway Companies are in the
position of carriers before the passing of the Carriers Act.
Whichever view, therefore, is tuked of the cuse, the question for
decision is narrowed to this, namely, whether a Railway Com-
pany, which is not suhjeet to the Carriers Act, can protect itself
by contract from liability for the negligence or misconduct of
its agents and servants,

This very question was elaborately disenssed i the case of
Peek v. The North Staffordshive Raitway  Company (1).
There Ml. Justice Blackburn gave as his Opuuon that “the
cases decided in onr Courts between 1832 and 1854 estubllshed
that a earrier might, by a specml notice, make a contract lnmtmg
his responsibility even in the cages here mentloned ‘of gross
neghgeuce, misconduet, or fraud on the part of his servants;”

‘This view of the law has been.adopted in soveral later cases,
_And it may ‘now be taken as settled in Eugland that a carrying

‘1 32 L. J. Q. B. 246,

DAs

UARTER.



214

1883

THE INDIAN LAW REPORTS. [VOL. X,

company, when not subject to limitation by Act of Parlinment,.

Monmswar May contract itself from all responsibility arising from the acts
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of its agents or servants. Looking then at the cnses already
referred to, I think that under the ““risk note” in this case the
owner undertook all risks of conveynuce and loss, howovet
caused by the servants and agents of the Company during
the journey, and that the lutter is not responsible for the ab-
straction of the plaintiffs ghee. Under these circumstancos,
our answer to the learned Subordinate Judge should be that
the Railway Company is protected by the risk note in question,
and that neither it nor the Traffic Manager is linble unless
either onc or tho other lias committed some independent wrong
in connection with the property, and as no snob p]]egzition
has been made, that the suit should be dismissed.

' Suit dismissed.

Before Sir Rickard Garth, Knight, Chief Justice, and Mr. Justico Prinsep.

ARZAN (Prarwtry) v. RAKHAL CHUNDER ROY CHOWDHRY
45D TE SECRETARY ow STATE por INDIA vy COUNCIL
(DrrenDANTS). ¥

Right of way—Easement—Limitation 4¢¢ (X ¥ of 1877), 5. 26~
User as of right—Prescriptive right.

Tlor the purpose of acquiring a right of way or othor ensement undor . 38
-of the Indian Limitation Act, it is not neeessary that the enjoyment of tho
vagement should be known to the servient owner, Ya this respect there ix a
difference between the aequisition of sueh rights under that Act, and their
-acquisition under the English Prescription Act.

TH18 was a suit to establish g vight of way over cortain lnsdy

-rented by the defendant, aud to remove n wall obstrueting the

‘ulleged right of way. g

The Innd over which the allaged way passed belonged origin-
ally to one Sherif Hossein, and was, in 1855, sublot by a tenant
of Sherif Hossein to the Government on a mokurrari lease for the
purpose of apening a burial ground. The entire land so. leased
was not required for that purpose, and tho surplus land, over

% Appeal from Appellate Deeree No. 1076 of 1882, against tho deciec of
Duboo Krishna Ohundor Chattorjes, First Subordinate Judge of lincle'el-

gunge, daled the 27th Maroh 1882, aflirtning the decreo of Bulioo J ogundm
Nath Glose, Second Munsill” of Burrisaul, dated the 8Lst December 1833,



