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ftwde (lie enquiry left three witnesses named in tlie petition o f  
Complaint nnexamined, wo contention was raised before tlie Ses­
sions Judge that these persons ought to have been examined, or, 
i f  examined, would-iiaye thrown further light upon the Case. 
I  therefore agree in setting aside the order.

Order set aside.

A P P E L L A T E  C IV IL .

Before S ir  Richard Garth, Knight, Chief Justice, Mr. J  stice Pr insep 
M r. Justice Wilson, and Mr. Justice O’Kinealy.

M O H ESW ARD A S ( P l a i n t i f f ) v. CARTER ( D e f e n d a n t .)*

Railway Company, Liability of.\ fo r  loss— Special Contract— Railway Act
( IV  o/M879), s. 10— Contract Act ( I X  o f 1872), ss. 151-161— Carriers.

The plaintiff despatched eertafn goods by the E. I. Railway Co. for 
carriage to A, and signed a special contract, in conformity with the form 
approved by the Governor-General in Council under section JO of Act 
IV  of 1879, holding the Company “ harmless and free from all responsibility 
in regard to any loss, destruction, or deterioration of, or damnge.to, the said 
consignment from any cause whatever, before, during, and, after transit 
over the said Railway or other Railway lines working in connection1 there* 
with.” The goods were short delivered, and the plain tiff brought a suit 
to recover tlieir value.

Held.—Per Gabth, C.J., Peinsep, J ., and Wilson, J .—That the Railway 
Company could not be held liable to account to the consignee for any loss from 
any cause whatever during the whole time that the goods wero under their 
charge, inasmuch as the plaintiff had entered into a special contract to 
Jroldihem harmless in accordance with s. 10 of Act IV  of 1879.

Hekl.-^-Per'0'KiXEA.iY, J ., that it was doubtful .whether ss. 151 and 
161 ef the Contract Act applied to carriers by ra il; but even assuming 
tha t these sections did not apply, the Railway Cmnpauy, would, be in the 
positi&n o f carriers before the passing of the Carriers Act, and were entitled 
to-protect themselves from liability by special contract.

T his was a reference under s. 617 of the Civil Procedure 
Code.

The suit was brought by ihe plain tiff against “ Mr. Carter, 
Traffic Manager, oil behalf of the East Indian Railway C&”  for 
damages for the loss of 21J seers af ghee.

* Civil Reference No. 19 of 1882, from Baboo Meim L s | Cfoatterjee, 
Subordinate Judge of Beerbhoom, dated the 5lh J'uljf 1882.
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I t  was admitted that twelve canisters containing1 65- m aunds of  
ghee had been delivered to tlio Railway Company for carriage from 
A gra to Ahmedpore, and it was proved that the plaintiff before 
taking1 delivery caused the canisters to be weighed, and found that 
there was a deficiency o f 2 1   ̂ seers, and seeing that one o f the 
canisters had been cut open by a knife, caused these two facts to be 
noted on the back of the receipt given to the Company. The defend­
ant (not taking the objection, that the R ailw ay Company and not 
h im self were the proper parties to be sued,) contended that the 
special contract entered into by the p laintiff exonerated the Com­
pany from all claim to damages. The special contract “ or risk 
n ote”  was as follows :— “ I hold the R ailw ay Company harmless 
and free from all responsibility in  regard to any loss, destruction, 
or deterioration of, or dam age o f  or to, the said consignm ent from 
any cause whatever, before, during, and after transit over the said 
R ailw ay or other R ailw ay lines w orking in connection therewith.”  
This agreem ent was drawn up in the form prescribed by the 
Governor-General under A ct I V  o f 1879, s. 10.

The M unsiff held the defence to be a good one and dismissed 
the suit.

The plaintiff appealed to the Subordinate Judge o f  Beerbhoom. 
A t a late stage of the appeal the defendant raised the objection  
o f non-joinder o f the Rail way Company as a d efendant; but prefer­
red 110 cross appeal, nor filed any cross objection. The Subordinate 
Judge gave the plaintiff a decree contingent on the opinion o f  tho 
H igh Court as to whether, on the facts disclosed, the defendant 
or the E . I. Railway Co. could claim exem ption from liability by  
reason o f the special contract.

A t the hearing o f the reference the defendant waived his 
objection to the non-joinder o f  the R ailw ay Company as a 
defendant.

Baboo K a li Churn Baunerjee for the plaintiff.

The Advocate-General (M r. P a u l)  and Mr. JEvar.s for the 
defendant,

The following judgm ents were delivered :—
G a k t i i ,  C.J. ( P iu n s e p  and W i l s o n ,  J J . concurring.)— T.liis is a 

C ase referred under s. 617 of the Civil Procedure Code. I t  is
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unnecessary for us to express any opiuion on any of the points 
which arise, except on that referring to tlie relations between the 
parties arising out of the risk note, which was the agreement 
under which the goods were received and despatched by the 
Railway Company, because the learned couusel on behalf 
of the Company in the present case has agreed to waive any objec­
tions to the suit as brought against the Traffic Manager, in order 
that ho may obtain our opinion on the main point in issue.

I t  appears that twelve tins containing 6£ manuds of ghee 
•were consigned to tho Railway Company at Agra for delivery 
a t Ahmedpove. I t has been found, that when these tins were 
delivered, one had been cut opon by a knife, and, there was conse­
quently a deficiency of some 2 1 | seers in the quantity of ghee 
contained in them.

For the defendants it  is contended that under tlie terms of the 
risk note, signed by the plaintiff, they are in no way liable for 
the loss.

The risk note runs as follows :—“ I  hold the Railway Company 
harmless and free from all responsibility in regard to any 
loss, destruction, or deterioration of, or damage of or to, 
the said consignment, from any cause whatever, before, 
during, and after transit over the said Railway or other Railway 
lines working ia connection therewith.”  By s. 2 of Act IV  of 
1879 nothing in the'Carriers Act, 18(35, applies to carriers by 
•Railway. By s. 10 it is declared that “ every agreement 
purporting to limit the obligation or responsibility imposed on 
n carrier by.Railway by the Indian Contract Act of 1872, ss. 151 
and 161, in the oase of loss, destruction, or deterioration of, 
or damage to, property, shall, in so lav as it purports to limit such 
obligation or responsibility, be void, unless («) it is in 
writing signed by, or on behalf of, tlie person sending 
or delivering such property, and (b) is otherwise iu a form 
approved by the Governor-General in Council. ,J

This agreement, which was signed by the plaintiff, is in a 
form approved by the Governor-General under Act IV ' of 
3879, s. 10, aud its terms leave us no alternative but to hold, 
that in no case would the Railway Company he liable to 
accouut to the consignee for any loss from any cause whatever
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d u r i n g  tlie xvliole time that tlie goods were in their charge. 1883

Similar contracts have frequently been construed l>y English M o h e s w a b

Courts and full effect has been given to their provisions,. ^ AS
The Legislature in this country lias, iu respect to the matter Oabtee.

specified iu s. 10, Act IV of 1879, imposed upon the Govern., 
ment the, duty of determining beforehand tho propriety of 
any proposed form of contract between any Railway Company 
and its customers, instead of leaving this to be decided subse” 
quently by Courts of Justice.

Under snch circumstances, we think tlie suit should be dis­
missed by the Judge of the Small Cause Court.

O ’K i n i u l y ,  J ,—I agree in  the decision delivered by my learned 
colleague j but I  am not quite sure that I agree in all the reasons 
on which it is based, as I  feel some hesitation in assuming that 
the Contract Aot applies to corners. There is no doubt, if 
Railway carriers are subject to the provisions of ss. 151 and 161 
of the Indian Contract Act, that the conditions required by 
s, 10 of tlie Railway Act have been properly complied 
with. The risk note is admittedly signed by, or on behalf of 
the plaintiff, and is in n form approved by the Governor-General 
in Council. On the other hand, if ss. 161 nnd 161 do not 
apply to carriers by Railway, the Railway Companies are in the 
position of carriers before the passing of the Carriers Act.
Whichever view, therefore, is taken of the cuse, the question for 
decision is nan-owed to this, namely, whether a Railway Com­
pany, which is not subject to tbe Carriers Act, can protect itself 
by contract from liability for the negligence or misconduct of 
its agents and servants.

This very question was elaborately discussed in tbe case of 
Peek v. The North Staffordshire Railway Company (1),
There Mr, Justice Blackburn gave as his opinion that' “ the 
cases decided in our Courts between 1832 and 1854 established 
that a carrier might, by a special notice,.make a contraot limiting 
bis responsibility even in the cases here mentioned of gross 
negligence, misconduct, or. fraud on the part of bis servants, ”

This view of the law 1ms been.. adopted in several later cases,
A ud it may now be taken as settled in England that a carrying 

'Ll)  33 L. J. Q. 13, 240,
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company, when not subject to limitation by’Act of Parliament, 
may contract itself from all responsibility arising from the note 
of its agents or servant,1). Looking1 then at tho cases already 
referred to, I  think that under the “ rink note” iu this case the 
owner undertook all risks of conveyance and loss, liowovot* 
caused by the servants and agents of tho Company during 
the journey, and that the latter is not responsible for the ab­
straction of the plaintiff’s ghee. Under these oircumstancos, 
our answer to t.lie learned Subordinate Judge should be that 
the Railway Company is protected by llio risk note in question, 
and that neither it nor the Traffic Manager is liable unless 
either one or tlio other lias committed some independent wrong 
in connection with the property, and as no snob allegation 
has been made, that the suit should be dismissed.

Suit dismissed.

JBefort Sir RioharH Garth, Kniglit, Chief Justice, and M>\ Justice PHnxep.

AKZAN (Plaintiff) tf. RAHHAL CHUNDEIl ROY C lfO W nriR Y  
and the SECRETARY os STATE fob INDIA i s  COUNCIL 

(Defendants).*

Might of way—Easement—Limitation Aot („Tl V  o f 1877), s. 26—
User as of right—Presrriptive right.

For tlie purpose o£ acquiring n I'falit of way or ntlior easement' under s. 20 
•of tlio Indian Limitation Act, it is not micutMtiiy tlmt tln« enjoyment of tlio 
easement should ba known to the servient owner. Ill this respect tliero is a 
difference between the acquisition oE stioli rights uudor that Act, nnd their 

.acquisition under the English Prescription Act.

T h is  was a suit to establish a right of way over certain lmuly 
rented by the defendant, aud to remove a wall obstructing the 
nlh'ffed right of way.

The land over which the alleged way passed belonged origin­
ally to one Sherif Hossein, and was, in 1855, sublot by a tenant 
of Sherif Hossein to the Government on a mokurrari lease for the 
purpose of opening a burial ground. The entire land so leased 
was not required for tbat purpose, and tho surplus land, over

* Appeal from Appellate Decree No. 107(5 of 1882, Against tho decree of 
Baboo ErisUna Olmnder Clwfctorjee, Vimt Subordinate Judge of Unekbi;- 
guntfo, ilatod the 27th March 1882, affirming Uic deureo of Baboo Joguiidrp 
.Nath Oliose, Second Munsiff'of Uuriisaul, dated tho SJlal December IHStf.


