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“merely because he is a Municipal Commissioner.” Having that
case before them the Legislature simply limited the explanatioii
to the dlsqu'ﬂlﬁc.ltlon of a Commissionerin a case in which the
Municipality or Corporation may be interested; they did not
include in the explanation the case of a salaried officer of a
Municipality or Corporation, and the principle on which the case
of Wood V. The Municipality of Caleutia (1) was decided, was that
a salaried officer of the Municipality is incompetent to sit as &
Judge in a case in which that Municipality is interested.
Conviction set aside.

PRIVY COUNCIL.

- MINA KONWARI (Prainrirr) v. JUGGAT SETANI
(DEFENDANT).*

[On appeal from the High Court at Fort William in Bengal.]

Limitation Act (XIV of 1859), 's. 22— Registration det (XX of 1866),
2. 53— Decree” made upon a refistered oblzgahon-—-Summary decision—
‘Petition to postpone sale in execution of dearee——Extoppel——-Evzdence Act
T of 1872), s. 115. N

A summary decision means a decision arrived at by a summary pros
oeeding ; and a “decree,” made wunders. 53 of Act XX of 1863, is a
summary  decision. Section 20 of Act XIV of 1859 was iutended to
apply to decisions, whether called judgments, decrees, or orders, made
in a regular suit; ands. of the same Act was intended to apply to all
other decisions.

A decree made in 1867 under 5. 53 of Aet XX of 1866, Zeld to be sub:
ject, as regards its execution, to the law of limitation provided in Act XIV.
of 1859, s. 22. _
. To petition for the postponement of a sale in execution of decree is not
an intentional eausing or permitting the decree-holder to believe tkat
the judgment-debtor admits, that the decree can be legally executed and
opoaswns no estéppel within the Indian Evidence Act, 1872, s 115. The
jndgment-debtor can, notwithstanding his having filed sucha.petmon»,
mamtam that execution is barred by lapse of time.

APPEAL from 4 decree (27t November 1880), of the High
Court, reversing an order (15tk July 1880) of the Subordunte
Judge of thie Moorslredabad district.

"P;esent Lorp Wuson, 'Sm B. Pmcocx, Sie R. P. CoLLIEE, S1k R.

Covcn and ‘S1z A. HesHovse.
(1) L. L. R., 8 Cule., 891.
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This appeal arose.ont of a petition. under s 289, of the Code
of Ciyil Pmcedme, 1877, filed by the, wspondcnt on the 3id
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Muy 1880 in the OCourt of the Subordinate Judge of. the Km“”‘“

Moo1shedabnd district olgechuw to the e'{ecutlon of 8 “decres’
made by the Puuclpul Sudder Amin of, that district on the 9th
Jaly 1867 for Rs. 10,494, prmcl[ml and interest, upon a 1emsteled

obligation, dated 25th Cheyt 1278 (Gth April 1867), aud executed

by Set Gopal Chand in favor of Dhunput Singh.

This * decres’’ had been made under 5. 53 of Aet XX of 1866,
and the question on this appeal was, whether or not exécution

of it was barred by limitation,

Set Gopal Choud died shortly after the decree was made, leaving
his infaut son Gopi Chand his heir, of whom Dhunput Singh was.
appomted guardian. The latter on the 20th July 1870 made
the first applieaion for execution, and the order thereon, dated
3rd August 1870, had reference to his positivn as gusdrdian, and,
was followed by the striking off of the case for default on the
29th August 1870. Dlmnput Singh having afterwards transferred
his interest in this decree to his wife, Mina Konwari, the present
appellnnt, her name was substituted for hisin the execution file
on the 28rd July 1873 agd after that date proceedings were
tal\en in the Nuddea dlsmcb to . which n certificate was sent for
the exeoution of this declee, apparently tith reforence to the
gituation of the judgm ent-debtor’a property in Nuddea.

Strnok off i in default in the Nudden Dlstucb Oourt on the dth
August 1876, the case was’ restored to the file on the 25th
Jannary 1878, and attachment followed. The minor G’Opl Chaud
having died about November 1878, Dhunput Singh was dis-
cﬂmmed from his office of guardinn ; and the respondent, Juggat
Setani, as the mother of Set Gropal C hand, succeeded to the estate
of ‘her childless grandson.

1. The Nuddea Court having fixed the 8th December, 1878 for
the sale under tbe attachwnent, a petition by the respondent to
stay:it for two months was filed .on that day. This was granted,.
and g further stay. of one month was ordered by consent on the.

gth Tebruary 1880, . The respondeut, . bsfore . the: expuatmn of

this last period, filed a petition, alloging i;h'tﬁ nothmn' ‘wis due.

under the decree, und offering to bring evidence -in support of
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this statement, The Nuddea Court rejected this petition as *not
preferred within a reasonable time before the Court which
had passed the decree.’” The 8th May 1880 was fixed for the
sale, and the respondent on the 8rd of that month filed the
present petition in the Uourt of the Subordinate Judge of
Moorshedabad, alleging, among other objeotions, that execution
was barred by lapse of time, To these ohjcctions an anwer was
filed by Mina Konwari, and they were disallowed with costs on the
15th July 1880.

"On appeal, the High Court (McDoxrrt and Brovauron, JJ.)
reversed this decision. They were of opinion that Act IX of
1871 being applicable, it was not necessary to consider whether
there had been proceedings to keep in force the decree of 9th July
1867, within the moaning of Act X1V of 1859, s. 80, as ennstrued
by the Judicial Committes in the cnse of Maharaja of Burdwan
v. Bulram Singh (1). The law of limitation to be applied they
held to be that of Act IX of 1871, 8ch. 1I, art. 167, They
fouud that more than three .years had elapsed between the date
of the first application for execution and date of the next,
between 10th July 1870 and 28rd July 1873. Thus the right
to exeoute the decree of 1867 was, in their opinion, barred by
time. This judgment was given before the decision of the Judicial
Committee in Mungul Pershad Dichit v, Grijakant Lahiri (2).

On this sappeal—

Mr. 7. H. Cowie, Q.C.,,and Mr, R, V. Doyue, appeared for

the appelinnt,
Mr. J. T. Woodroffe for the respondent.

For the appellant it was argued that execution of the ¢ decree™
of- 9th July 1867 was not barred by lapse of time under
8. 20 of Act XIV of 1859, which was the law applicable; the
suit iu which the decree of 9th July 1867 was made having
been- instituted before the date, viz., 1st April 1873, before which
applieations iu all snits, inelading applications for execution of
dacree, were excluded from the operation of Act IX of 1871;
see Mungul Pershad Dickit v. Grijakant Lalkiri (2). Act XIV

(1) 5 B. L. R, 811; 13 Moore's I. A, 479,
(2) L L. Rk, 8 Calo, 51; L. R, 8 I A,, 123,
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of 1869 being applienble, that consideration arose which the
High Qourt, in erroneonsly lolding Act 1X of 1871 to be
applicable, excluded from the case. This, in effect, was that an
actusal bond fide contest wns going on between the decree-holder
and the judgment-debtor during the time, or part of the tims,
which had been treated as running against the decree-holder.
It was submitted that there was a pending proceeding
within the meaning of s, 20 of Act XIV of 1859, and
a step taken to enforce, or keep the deoree of 1867 in force with-
in three years preceding the application of 28rd July 1878. Tho
application of 20th July 1870, followed by the orders of 8rd.
August 1870, and 29th August 1870, was a proéeeding to lkeep the
decree in force, within the terms of s, 20 of Aot XIV of 18569, as
explained it Makaraja of Burdwan v. Bulram Singh (1). The
application of 28rd July 1878 was therefore within time, Al-
though proceedings to be sufficient to prevent time from running
against the decree-holder must be really taken with intent to
obtain the fruits of the decree~—(see Hiralall v, Badri Das @
—yet it did not follow that such proceedings need be successful ;

and, on the coutrary, even if abortive, they mizht be treated as
bond fide, within the meaning of Act XIV of 1859, s. 20,

. Moreover, in this case when, on the 23rd July 1878, the appel-‘

lant made a renewed application for execution in the Moorshedabad
Court, there was a judicial determination that there should be
further proceedings ; whereupon, afterwards, there was o transfer
to Nuddea. That being a decision, any objection to it sbonld
have been made at the time, and it must now stand as a binding
order, The High Court had, in consequence of its applying
the wrong Act, viz.,IX of 1871, avoided the necessary question
as to the effect of proceedings foken, and had applied the three
years’ bar of limitation, under art. 167 of the 2nd schedule of
that Act, to a wrong starting point ; the oonect one . being not
earlior than the 8rd August 1870,

- It was not open to tho respondent in regard to the effect of the
two petitions for postponement of the sale, on whiel she ‘obtained
a stay of ploceedmas, to ullege. the irregularity. of- ordets

(1) 6B. L.R,,611; 18 Mooré's T, A.,:479, -
@ I LR, 2 4l 792,
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anterior to those which she must be taken to have recoghized.
as subsisting. Reference was made to 8. 115, Act I of 1872,

Mr. J. T. Woodrafe, for the respondent, admitting that Ack
IX of 1871 was inapplicable, argued that tho period of limitation,
in reference to the * decree” of 9th July 1869, wns givon by
8. 22 of Act XIV of 1859, not by s. 20 of that Act. An order
made under s. 53 of Aot XX 'of 1866, though tormed in thet sec-
tion a “decree,” was o summary decision within the moaning of
8. 22 of Act XIV of 1859 as shown by the limited scope of an
order under 8. 53, Act XX of 1866, and its being the result of
summary proceedings. That such a decree could not declarea
lien, or provide for interest after the date of the decree, [Asima
Bibee v. Ramkant Roy Chowdhiry (1), Adur Monee Debia v. Koolo*
chundér Chatlerjee (2)], and also that no appeal lay agninst such an
‘order (though it conld be set aside on due grounds in execntion),

"tended to show its summary nature, Bhikambhat v. Fernandes (3

and Ramdhan Mandal v. Ramessur Bhattacharjee (4) were roforrod
to. Execution, thorefors, when the first application was made ni
1870, was already barred by lapse of time.

But even if 8. 22 did not apply, it could not Lo shewn, with
reference to s. 20, that application for execution had been made
bond fide, and for the purpose of enforcing the decree of 9th July
1867, within three years before the application of July 1873.
The proceedings had not been regularly taken in conlormity wilh
the requirements of the Code of Civil Procedure then in force,
‘Act VIII of 1859 ; whilo the decreo-holder was ina position render-
ing regularity essentinl. To bar limitation the proceedings should
have been such that execution mighthave been lawfully issued
upon them, as shown to be necessary in the judgment of the IMull
Bench in DBissessur Mullick v. IMMahiabohand Bahadur (B).
It was ot any kind of proceeding that would sulfice, RBam Sahai

"Singhk v. Sheo Sahai Singh (8); Raghu Nandan Ram v. Sarmnessur

(1) 19°'W. R;, 251

(2) 21 W. R, 140, ,
(3L L R, 5 Bom. 678.

(4)2B.L. R A, C.236; 11 W. R, 117,

(6) B. L. R. Sup, Vol. 067: 10 W. R., F. B, 8.
(6) B, L. R. Sup. Vol, 492: 6 W, R, Mis. 98.
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Panday (1). The transfer of a decree for execution being- only &
delegation, then, if there was a striking off, the application to re-

201

1883

MINA

store tlie execution proceedings must be made to the transferring KON:“m

Court, Raja Bhoop Singh Bahadur v. Sunkar Duti Jha (2).

As to the argument that au estoppel had been caused, it was
contended that the objector had raised the objection that the exe-
cution was barred by time in the only Court having jurisdiction
in the matter, wviz,, that of Moorshedabad; and for this purpese
the postponement was applied for. '
~ Mr. 7. H. Cowie, Q.C., replied, arguing that s. 20 of Act
X1V of 1859 applied. In reference to the effect of striking bff
execution proceedings, Puddomonee Dossee v. Roy Muthooranath
Chowdhry (3) was cited, showing that this may vary according to
circumstances.

Their Lordships’ judgment was delivered by

Sir R. Coucr.—The question in this appeal is whether the exe-
cution of a decree obtained iu the Court of the Prineipal
Sudder Amiu of Moorshedabad, by Dhunput Singh agaiust
‘Gtopal Chand, is barved by the law of limitation. The appel-
lant is the holder of the decree by assignment from Dhunput
Singh, The respondent is the mother of Gopal Chand, and
‘on the death of his minor son Gopi Chand succeeded as the
heir of her grandson to the possession of the property which
has been attached in execution. The decree was obtained on
a mortgage bond, dated the 23th Cheyt 1273 (6th April 1867),
for Rs. 9,995, which sum was to be repaid with interest, at
the rate of 2 per cent. per mensem, in the month of Jeyt 1274.
The bond contained an agreement that it should be specially
registered under the provisions of s. 53 of Act XX of 1866.
It was presented for registration on the 7th of June 1867,
and was registered and the agreement vecorded on the 19th,
the time fixed for payment having expired on the 13th of ‘the
same month.

Act XX of 1866 provides (s. 32) that,—

“ Whenever the obligor and obligee of an obligation shall agree. that,
(1) 13 B. L. R, 489 ; 22 W. R., 235.

(2) 6 W. R., Mis. 47.
(8) 12 B. L. B., 411; 20 W. R., 133.
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in the event of the obligation not being duly satisfied, the amount secured
thereby may be recorded in a summary way, and shall at the time of
registering the said obligation apply to the registering officer to record
the said agreement, the registering officer, after making such inguiries-
as he may think proper, shall record such agreement at the foot of the
endorsement and certificate required by ss. 66 and 68 of the Act, and
such record shall be signed by him and by the obligor, and shall be copied
into the register book, and shall be primd facie evidence of the agreement.

“ Within one year (s. 53) from the date on which the amount becomes
payable, or where the amount is payable by instalments within one year
from the date on which any instalment becomes payable, the obligee of
any such obligation registered with such agreement as aforesaid, whether
under the said Act No. XVI of 1864, or under this Act, may present
a petition to any Court which would have had jurisdiction to try a
regular suit on such obligation for the amount secured thereby, or for
the instalment sought to be recovered.

“On production in Court of the obligation and of the said record signed
as aforesaid, the petitioner shall be entitled to a decree for any sum not
exceeding the sum mentioned in the petition, together with interest at
the rate specified (if any) to the date of the decrce, and a sum for costs
to be fixed by the Court.

“ Such decree may be enforced forthwith under the provisions for the
enforcement of decrees contained in the Code of Civil Procedure.”

On the 9th of July 1867, Dhunput Singh obtained a decree
under this Act, in the following terms : ¢ That the suit be
decreed, and the plaintitf do recover the amount of the claim
with interest during the pendency of the suit, and costs of
the Court, together with interest up to the date of realization
at the rate of one rupee per mensem from the property pledged
and the defendant.” The latter part of this decree is not
authorized by the Act, but it will not be material to consider this.

Gopal Chaud diel some time before May 1870, but at
what precise time does not appear in the proceedings. He
left a minor son, Gopi Chand, and on the 10th of May 1870,
the first application was made for execution of the decree.
This was made by Dhunput Singh to the Court of Moor-
shedabad against himself, described as guardian and surburakar,
on behalf of Set Gopi Chand, minor, son and heir of Set
Gopal Chand. It does not appear how he came to be guardiant
except that in a petition of the respondent to the Court of
Nuddea, which will Le afterwards referred to, it is said that
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he was, according to the arrangement made by Gopal Chand,
appointed guardian of Gopi Chand. On the 1llth of May it
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was ordered that the petition be registered, and the decree- KONWARE

holder do deposit the cost of service of notice on the judgment-
debtor within seven days. This was merely a formal order, as
Dhunput Singh was himself the person on whom the notice
would be served. .

It will be convenient now to consider what was the effect
at this time of thelaw of limitation.

By Act X1V of 1859, s. 20, it is enacted—

* That no process of execution shall issue from any Court not established
by Royal Charter to enforce any judgment, decree or order of such Court
unless some proc eedings shall have been taken to enforce such judgment,
decree, or order, or to keep the same in force withiu three years next
preceding the application for execution.”

And by s. 22,—

“ No process of execution shall issue to enforce any summary decision
or award of any of the Civil Courts not established by Royal Charter, or
of any revenue authority, unless some proceeding shall have been taken to
enforce such decision or award, or to keep the same in force within one
year next preceding the application for such execution. "

.The Court of Moorshedabad was not established by Royal
Charter. Their Lordships are of opinion that s. 20 was
intended to apply to decisions, whether they might be called
judgments, decrees, or orders, made in a regular suit, and
8. 22 to all other decisions. Act XX of 1866 does, indeed,
say that the petitioner shall be entitled to a decree, and
that such decree may be enforced under the provisions for the
puforcement of decrees contained in the Code of Civil Procedure,
but s. 52 says that the amount secured by the obli-
gation may be recovered in a summary way. Summary
decision means a decision arrived atby asummary proceeding,
which this certainly is, and the decision being called a decree
does not make any difference in this respect. It was leld by
the High Courtat Calcuita, in Ram Dhan Mandal v. Ramessur
Bhattacharjee (1) that the words ¢ summary decision or award”
meant a decision of the Civil Courts not being a decree
made in a regular suit or appeal. This construction appears to

(1) 2 B.L. R, 235; 11 W. R, 117,
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have been adopted by the Iadian Legislature in -the Limitation
Acty IX of 1871, in art. 166 of the 2nd schedule, where

BoNWARL ope year is stated as the period of limitation for the execution

v.
JUGGAT
SETARNI..

of a decision, other than adecree or order passed in a regular
suit or an appeal of a Civil Court or an appeal. Here the
execution shows that the word ¢ decision” is used as including
a decree. Therefore the first application for. the execution
of this déeree was barred by the law of limitation.

It remains to be seen whether iu the subsequent proceedings
the respondent has. become. estopped from relying. uponm this.
They may be briefly stated: On the 20th of July 1870
Dbunput Singh applied to the Moorshedabad Court that the
decree might be executed in the Court of the District of Nuddea.
The Court, adverting to the fact that the decree-holder was’
bimself the guardian of the minor judgment-debtor, on the
third of August 1870 made an order that. he “do recover the
money due to him from the estate of the minor, with the permis-
sion of the Judge, or else by appointing aunother guardian on
behalf of the minor, do take proper steps to carry on this
execution proceeding in his presence within ten days.”
© On the 29th of August 1870, by an order reciting this order,
and that no steps had been taken, it was ordered that the case
be struck off for default. On the 23rd July 1873, Dhunput
Singh.and the appellant presented. petitious to the DMoorshedabad
Court stating that the decree, along with other decrees, had been
sold by Dhunput Singh to the appellant for Rs. 1,000, and
praying that she might be substituted for him, and the amouut
of the decree ordered to be paid to her. The appellant is
the wife. of Dhanput Singh, but this was not stated in the
petitions. The object seems to have been to avoid complying
with the order of the 38rd of August 1870. Ou the 28th :of
August the substitution was ordered. On the 12th of December
1873 it was ordered ¢ that for want of prosecution on, the part
of the-decree-holder this case be struck off for the present.” The
next stop was an application on the 22nd of September 1874 on
the part of the appellant for exccution of the decree in the
district of Nudden, which was ordered on the 7th of Deceraber
1874, On the 9th of April 1875 this application was registered
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in the Nuddea €ourt, and, on the 4th of August 1876, it was
truck off in defanlt. On the 25th of January 1878 another
application for execution was made to the Nuddea Court. Gopi
Chand, the minor, died in November 1878. The application to
the Court, which became necessary on his death, eithér under
8. 210 of Act VIII of 1859, or s. 234 of Act X of 1877,
the new Civil Procedure Code, whichever might, according to
8. 8 of Act XII of 1879, be applicable, was not made. Notwith-
standing this omission the execution proceedings appear to have
been continued, for there is in the proeeedings a petition, dated
the 8th of December 1879, of the respondent by Umanath Ghosal,
described as pleader for the petitioner,  stating that the decree-
holder had -executed the decree against her, got her property
attached, and that day had been fixed for the sale, and praying
that two months’ time might be sanctioned, and, the attachment
subsisting, the 8th of February next might be fixed for the sale,
This was assented to by the pleader for the appellant, and an
order  was made accordingly. On the 9th of February 1880
another petition of the respondent was presented by Nobin
Chunder Sircar, another pleader, stating that the decree-holder
had consented to allow time up to the 1st of March, and praying
that that day might be fixed for the sale, which was ordered. with
the eonsent of the pleader for the decree-holder. On the 8th ef
March partof the attached property was sold, and the petition of
the respondent to the Nuddea Court to set aside the execution
having been rejected on the 6th of March, and an order mads for
a further sale on the 8th of May, the respondent, on the 3rd of
'ﬂay 1880, petitioned the Moorshedabad Court to stay the sale
and adjudicate upon the objections, among others whieh neeil
not be mentioned, that the execution of the decree was barred by
limitation, and the proceedings in execution had been without juris-
diction : and she denied that she knew of the proceedings. . The
appellant, in hig petition in answer, relied upon the 'petitions of
the 8th of December and 9th of February. The Subordinate
Judge of Moorshedabad rejected this petition, and there was
an appeal to the High Court. That Court applied to the case
the Limitation Act, IX of 1871, art. 167 of which gives, in the case
of a decree or order of a Civil ‘Court not established by Royal
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2888 Charter, three yoars from the date of applying to enforce or keep
““Mx it in force na the period of limitation, and held that the question
KOR:,'Y A% was whether, within three years before the 23rd of July 1878,
gggﬁ;‘f_ anything had been done to enforce or keep iu force the decree,
They allowed the appeal, on the ground that no application for
execution_had been made within three years; but, it having since
been decided by this Committee, in Mungul Pershad Dickit
v. Grijakant Lahiri (1) that, as regards suits instituted before
the 1st of April 1878, all applications in them are excluded from
tho operation of Aet IX of 1871, it is admitted that the de-
cision cannot be sustained on that ground. It does not seem
to have been considered whether art. 166 was not applicable,
It has been held to be applicable to such a case by the High

Court of Bombay, in Bhikambhat v Fernandez (2).

Their Lordships observe that, althongh the respondent denied
any knowledge of the petitions presented in hLer name, and the
appellant relied upon themn, no evidence was given that they were
authorized by her; and, farther, that the proper steps conséquent
upon the death of Gopi Chand not having been taken in -the
Moorshedabad Court, the Nudden Court had no authority to
execute the decree against the respondent. The petitions are
of n very suspicious character, and their object appears to have
been to have a sale without proclamation, The proceeding in the
Nuddea Court against the respondent was altogether irregular,
if it was not without jurisdiction, and the petitions to postpone
the sale cannot be treated as an estoppel. They contain no ad-
mission that the decree could be legally executed against the
respondent, and are not within the desoription of an estoppel given
in the Indian Evidence Act, 1872, 5. 115 and following sections,

Pheir Lordships will therefore humbly advise Her Majesty. that
the decree of the High Court, by which the order of the lower
Court was set aside and the application for execution dismissed,
should be affirmed, and this appeal be dismissed, and the costs. will
be paid by the appeliant. Appeal dismissed,

Solicitor for the appellant : Mr, 7' L. Wilson.

Solicitors for the respondent : Messrs, Ienderson and Co.

(1) L.R,81 4, 123; I, I. R, 8 Calo., 51,
(2) L L. R, 6 Bom., 673.



