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APPELLATE OIYIL—PULL BENOH.

Before 8ir M. VenJcoutasuhha, Ilao, Kt., Officiating Chief Justice,
Mr. Justice Cornish and Mr. Justice Venkataramana Rao.

MAD ANA MOHANA NAIKO (Plaiisiiipp), A ppellant, 1936,
October 7.

V.

KRUPASINDHU iSTAIKO a n d  e l e v e n  o t h e r s  

( D e f e n d a n t s  1 to  6  a n d  n i l ) ,  R e s p o n d e n t s . *

Court-fee— JErroneous decision of lower Court as regards the 
category in which the suit ought to he placed for purpose of 
court-fee— Appellate Court—-Power of, to require a party to 
make good the deficiency in the court-fee— Court Fees Act 
[V II of 1870), sec. 12, cl. (ii), and sec. 7 (ir) (6)-—Sco'pe of.

An appellate Court has power to require a party to make 
■good tlie defioienoy in the court-fee payable by him in the lower 
Court in oases in which the lower Court has expressly or im­
pliedly decided the question of the category in which the suit 
•ought to be placed for purposes of court-fee but such decision 
is in the opinion of the appellate Court erroneous.

A p p e a l  against the decree of the Court of the 
Subordinate Judge of Berhampore in Original Suit 
No. 35 of 1927.

The facts and the arguments appear fully in 
the order of reference and in the opinion of the 
Full Bench.

The appeal coming on for hearing as regards 
the question of court-fee payable in the lower 
Court, the Court (CORNISH and Y a b a d a o h a r i a b  
JJ.) made the following

O eDEE op R.EPEEENOE to A FtltL BeNOH.

Y a e a d a o h a b ia e  J .— In this case, a question as to the scope 
.of clause (ii) of section 12 of the Oourt Pees Act has been

* Appeal No, 432 of 1929.



M ohana raised̂  under the following circumstances. The plaintiff who 
sued for partition valued the suit for purposes of jurisdiction 

K k u p a s i n d h u  at Rs. 6,000, Ibut he paid a court-fee of'Rs. 100 only underNaTKO j  ̂ X
article 17-B of the Court Fees Act. An issue (No. 10) was 
laised ag to whether the oourt-fee paid was correct ; the lower 
Court, without any discnsaion, held it was correct.

As the suit was decided against the plaintiff, he filed an 
appeal here, valuing the appeal at Us. 6^000 but again paid a 
court-fee of Rs- 100 only. When the matter came before uŝ . 
we held that court-fee should be paid on an ad valorem basis 
under section 7 (iv) (6) of the Court Fees Act and the appellant 
has accordingly paid in the amount required to make up the 
fee payable on the valuation of Ks. 6,000. With, reference tO' 
the additional fee payable on the same basis in the lower Court 
Mr. Jagannadha Doss has contended that the case does not fall 
under clause (ii) of section 12 of the Court Fees Act and the 
plaintiff cannot now be called upon to pay the additional fee.

The argument was based on certain decisions of this Court 
and of the other High Courts relating to the provisions as to- 
finality in the concluding part of the first clause of section 12. 
As the question raised is one of some general importance, we 
gave notice to the Government Pleader and have had the bene­
fit of an argument on behalf of the Government. Though we 
do not feel much doubt as to the true construction of clause (ii), 
we have preferred to refer the matter to a Full Bench, because- 
our view may seem to restrict or qualify the language employed 
in the judgment of the Full Bench in Lakslimi Ammob y. Janamob- 
jouyan NamUyar{l).

Beginning with Annamalai Ghetti v, Cloete{2), this Court 
has consistently held that the concluding words of clause (i) 
of section 12 do not preclude an appeal by a 'party when the' 
question raised relates not to ‘Waluation’  ̂ in the narrow sense 
of amount but to the'*^category'’ in which a suit is to be placed 
for the purpose of determining the courfc-fee. The view taken 
in Annamalai Ohetti v. Oloete{'2) was, afErmed by a Full Bench in 
LdhshmiAmmav. JanamajayanNamhiyar{l). Mr. Jagannadha 
D os8 argues that the expression “ the said question in clause 
(ii) of seotion 12 must be interpreted in the Hght of these 
decisions that an appellate Court can act under this clause 
only when there has been an error in the lower Court’s
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determination of the amount at which the subject-matter of the M o h a n  a.

suit should be valued and that where, as in the present case, N a i k o

the lower Court has erred in determining the category in K k u p a s i n d h c

which a suit is to be placed, the appellate Court cannot inyoke 1̂ -A-nv.o. 
this clause and require the party to pay the additional fee 
required to make up the proper fee payable on the plaint in 
the lower Court. We are not prepared to accept this 
contention.

The decisions above referred to do not proceed on the foot­
ing that the word valuation ” will not comprise the question 
of category as well as the question of amount. Indeed, under 
the opening words of clause (i), it is the duty of the Court to 
decide both classes of questions ; the question of category will fall 
to be decided on the construction of the plaint and the question 
of amount may have to be determined after an investigation 
nnder sections 9 and 10 of the Act. But in pursuance of the 
principle that court-fee is primarily a question of revenue and 
not a matter in dispute between the parties  ̂ the Legislature 
thought it right to exclude a right of appeal in such matters 
and hence provided that the decision of a Court under clause
(i) of section .12 '“'shall be final as between the parties 
Difhculties arose in reconciling this provision with the provisions, 
in the Civil Procedure Code giving a right of appeal against an 
order rejecting a plaint for non-payment of the proper court-fee.
The High Courts have sought to leconoile the two provisions 
by holding that the finality enacted by section 12, clause (i),. 
of the Court Fees Act, must, in view of the right of appeal given 
in the Code, be restricted to cases where the decision of the 
lower Court relates to the question of amount and not to the 
question of category. It is unnecessary for us to aay anything 
as to the correctness or otherwise of this line of reasoning.
But we think that the language employed in the decisions 
dealing with this question must be understood with reference 
to the question then under consideration and not extended to 
cover the interpretation of clause (ii) of section 12 which has 
been enacted with a wholly different purpose in view, namely  ̂
the protection of the interests of the reyenne.

Even as a matter of constructionj it seems to us that the 
expression said question” in clause (ii) refers back to the 
expression every question” in the opening part of the first 
clause and if the opening words of clause (i) will oomprise both 
sets of questions, namelyj amount as well as categoiy, see
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MottANA reason wh.y the same scope should not be gi.ven to clause (ii) 
as well. The last few words of clause (i) are really paranthe- 

X r u p a s i n d h c  tical and there is no reason why ciaase (ii) should be read as 
a proviso to the main provision in clause (i). It is true that a 
fiscal enactment should be interpreted according to the natural 
meaning of the words employed but there is no more justifica­
tion for restricting their natural meaning than for widening it. 
If by reason of the collocation of the provisions there is any 
room for ambiguity  ̂ it seems to us legitimate to have due regard 
to the fact that the purpose of clause (ii) is to protect the 
interests of the revenue.

In Shama Soondary v. Rurro 8oonda,ry{l) and in Lahshmi 
Ammal, In re(2) the power of the appellate Court to take 
action under section 12, clause (ii), in circumstances like those 
of the present case was recognised, but the question was not; 
raised or considered in its present form. The observations of 
the Privy Council in Boychct'ppa Subrdo v. Shidcvppa Yenlcat- 
rao(3) and the decision of this Court in TeJcana Kavandan v. 
AUgiri Kavandan{4i) no doubt affirm the diiferentiation 
between the interests of the revenue and the rights of the 
parties, but they do not throw much light on the present 
aspect of the question,, nor are the decisions in Rcij Bajeswa,ri 
Jiu V. Gati Krishni{6) and Baijnobth v. Dhrmi Bam(Q) of 
much help in this connection.

We may add that it has been contended on behalf of the 
Oovernment that even if clause (ii) of section 12 should be 
construed in the manner suggested on behalf of the appellant, 
the appellate Court may insist on the payment of the deficient 
fee even in respect of the lower Court, either under section 28 
of the Court Pees Act or in the exercise of inherent power. 
We are not much impressed with this argument but, as we are 
referring the question to a Full Bench, we have thought it 
right to refer to the argument. We refer the following 
question for the opinion of a Full Bench :

Has an appellate Court power to require a party to 
make good the deficiency in the court-fee payable by him in the 
lower Court in cases in which the lower Court has expressly 
or impliedly decided the question, of the category in which the
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suit o u gh t to be placed for purposes of Gourt-fee b at such. M ohana

decLsioa is in, th e opinion o f the appellate Court erroneoas ? ”  Naiko

KRUPAriJNDHU
ON THE RJBPERENOE. miKo.

B. Jagannadha Doss for appellant.
/S. A. Seshadri Ayyangar for liftli and sixth 

xespondents.
C. Rama Rao for second and seventh to eleventh 

respondents.
SuryapraJcasa Rao for G. Eanga Rao for 

third respondent.
K. S. Champakesa Ayyangar for Govermnent 

Pleader (K. S. Krishnasioami AyyoMgar) for 
Government.

The Opinion of the Court was delivered by 
Y e n k a t a s u b b a  Rao Offg. O.J.—The question of vtsnkata- 
law referred to the Full Bench for determination is ajf
Interesting and not covered by authority. When 
the appeal came to be heard by the referring 
Judges, it was found that the court-fee paid on 
the memorandum of appeal was deficient and an 
order was thereupon made directing that the 
proper amount should be paid. So far the case 
presented no difficulty, but the question arose 
whether the learned Judges could require the 
appellant to pay the proper court-fee in the Court 
of first instance. That doubt that has arisen, which 
has led to this reference, may be expressed as fol­
lows. Section 12 of the Court Fees Act runs thus ;

“ (i) Every question relating to valuation for the purpose 
of determining the amount of any fee chargeable under this 
•chapter on a plaint or memorandum of appeal shall be decided 
by the Court in which such plaint or memorandum, as the Case 
may bê  is filed̂  and such decision shall be final as between the 
parties to the suit,

(ii) But whenever any such suit comes before a Court of 
appeal;, reference or revision  ̂ if such Court considers thai the 

' 22

1937] MADRAS SERIES 379



Mohana said question has been w ron gly  decided to th e  detiim ent o f the 
revenue., it  shall require the party by whom such fee haa been 

K k u p a s i n d h u  paid to pay so m uch additional fee as w ould have been  payable 
had the question been righ tly  decided^ and the provisions o f

T enk-^ a- section 10. parap-raph ii, shall a p p ly / '
STJBBA R a O  ; r  o  r  rr j
OiTFa. c.j. seems to have been argued, that in what is

termed “ valuation ” two different things are 
involved, first, the fundamental question of cate­
gory, and, secondly, the question of appraisement  ̂
and that it has been held in numerous decisions 
that the finality contemplated in sub-section (i) 
attaches to a decision relating to appraise- 
ment as distinguished from category. The 
next step in the argument seems to be, that 
the words “ the said question ” in sub-section (ii) 
must receive the same interpretation as the 
expression “ every question relating to valuation ” 
in sub-section (i) and if that be so, when the deci­
sion relates to category, it does not attract the 
operation of sub-section (ii) and the appellate 
Oourt cannot therefore make an order directing 
the deficiency to be made good. This contention 
appears to us to involve a fallacy. The words 
“ every question ” are of a comprehensive nature 
and there seems to be no reason why they should 
be construed in the restrictive sense suggested ; 
indeed, some at any rate of the decided cases 
show that the view that a decision relating to 
category is not final is not based upon any such 
limited construction. True, that, in Avmamalcii 
Chetti V . Cloete(l), the learned Judges place upon 
the words the narrow meaning. They observe :

In our judgment the terms of the 12th section ought 
not to receive a larger interpretation than they fairly admit of.
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T h e y  do n o t  d e c la re  th e  d ec ision  o f  t lie  Court, in  -w hich M o h a n a  

th e  p la in t  or a p p e a l is file d  fin a l o n  a ll q u e stio n s  w h io h  m a y  

arise re s p e c tin g  th e  c o u r t -fe e  b u t on  e v e ry  q u estio n  re la t in g  to  K b u p a s i n d h u  

v a lu a tio n  fo r  th e  p u rp o se  o f  d e te r m in in g  th e  a m o u n t o f  th e  . '

oourt-fee.”  Venk^ a-
STJ15BA R a O

It is difficult to see, as observed in Muhammad 
Sadik Y. Muhammad Jan(l), how a Oourt could 
determine the amount without deciding the ques­
tion as to the relief sought (i.e., the category to 
which a particular suit belongs) and how yet the 
relief sought is to be deemed as not comprised in 
the question relating to the valuation (see page 93).
On the other hand, in a later case on the point, 
namely, Lalcshmi Amma y. Janamajayan Nambi- 
yar{2)  ̂ the learned Judges proceeded upon the 
footing that the word “ valuation ” comprises 
both the factors, i.e., the category as well as the 
computation of value. Having said so, they felt 
constrained to hold, in view of certain provisions 
of the Oivil Procedure Code, that the question of 
valuation should be viewed in two aspects for the 
purpose of deciding when a decision as to valua­
tion is final and when appealable. They ulti­
mately decided that, when the mistake made by 
the Judge relates to the category, an appeal lies, 
and not when it relates to the computation.
Whether the 1877 Code, which was then under 
consideration, warrants this conclusion, is a 
matter open to doubt, but it is not at present 
within our province to express any final opinion 
on that point. The difficulty felt seems to have 
been as to how to reconcile the provisions of the 
Code relating to appealability with section 12 of 
the Court Fees Act.
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mohana N ow lot us examine the provisions of tlie pre- 
sent Oiyil Procedure Code. Order YII, rule 11, 
shows that the question of the deficient court-fee

V enkata- viewed not onlv in two [as assumed in
Offg Lakshmi Amma v. Janamajayan Nambiyar{l)[ 

but in three aspects. Clause (b) refers to the 
case where the relief claimed is undervalued ; 
this comprises both the category and the com­
putation. Under clause (c) the mistake relates 
neither to category nor to appraisement; the 
valuation in both these aspects having been 
properly made, the plaint is nevertheless written 
upon an insufficiently stamped paper. Rule 11 
provides that the plaint shall be rejected when 
the plaintiff, being required to make good the 
deficiency, fails to do so. The rejection of a 
plaint amounts to a decree under section 2 and is 
appealable under section 96. Were the matter 
res integra, it does not seem to us impossible to 
reconcile these provisions with section 12 of the 
Court Pees Act, giving full effect to both the 
statutes. The present trend of decisions seems 
to be that where a plaint is rejected under clause 
(5) of Order YII, rule 11, the order rejecting the 
plaint is not appealable when the order is based 
on a question of valuation pure and simple ; but if 
the order involves a decision as to the category to 
which a suit belongs, the order is appealable. As 
we have said, this view is the result of the endea­
vour to reconcile the Code with the Court Pees Act. 
.But is it really necessary to take such a view ? 
One might suggest that if the decision under 
section 12 of the Court Pees Act leads to a rejec­
tion of the plaint under the Code, then such a
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rejection, amounting as it does to a decree, ought in m o h an a  

all cases to be appealable ; but where the decision v. 
does not lead to a rejection of the plaint, there is 'n a ik o . 

no reason why finality should not in eyerj case ve^ta* 
attach to that decision. In this way, as we have 
observed, both the statutes can be reconciled. To 
explain what we mean, let us take this example. 
Supposing the Court decides that the proper 
court-fee has been paid, that decision should be 
final as between the parties and it should not 
be open to the defendant to question it. Again, 
let us suppose that the Court decides that the 
court-fee paid is deficient and requires the plaintiff: 
to make good the deficiency and he complies 
with the order ; here no question of the rejec­
tion of the plaint can arise and the decision as 
between the parties ought to be final. As we have 
said, however, this is not a matter which directlj 
arises under the present reference ; but the dis­
cussion is relevant in this way. It shows that 
the view taken in the numerous cases as to appeal­
ability does not necessarily rest upon the restric­
tive construction suggested of the opening words 
of section 12—we have already referred in this, 
connection to Lakshmi Amma v. Jcmamajayan 
Nambnjar(l),

The only ground urged therefore disappear­
ing, we can see no .ground which would justify 
us in giving to the words “ the said question ” in 
the second part the limited meaning contended 
for. Though the question has been pointedly 
raised here for the first time, we may observe 
that our attention has been drawn to numerous
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mohana cases where it was assumed, without discussion, 
that the High Court acting under section 12, 
clause (ii), has power to require the plaintiff to 
bring the additional fee payable in the lower 
Court even where its decision was a*s to category 
as distinguished from computation.

Our answer to the question is therefore in the 
affirmative.

G.E.
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APPELLATE CIYIL.
Before Sir M. Vmkatasuhha Rao, Kt.  ̂ Officiating 

Chief Justice, and i¥r. Justice Ilorwill.

1936, In re KANTHEBSWAUAM EKANTHALINGASWAMi
August 31. K O I L  THROUGH ITS TRUSTEE M . YEDAN.AYAGAM PiLLAl

( F ir st  R e s p o k d e m ’) ,  P e t it io n e r .*

Gowt-fee—Afpeal in High Court— Future mesne frofits claimed 
hy flcbintiff-res'pondent in his memorandum of objections 
filed in-—Gomt-fee on— Payable, if— Decision of Taxing 
Officer that court-fee is payable— Revision of— Jurisdiction 
of High Court as to— Court Fees Act {VII of 1870); ss. 6,
7 and 11— Applicahility and effect of.

In a suit for possession the plaintiff omitted to claim in his 
plaint futnxe mesne profits. He subsequently applied for per­
mission to amend liis plaint by including a claim for suoli 
profits. The lower Court̂  which passed a decree in his favour 
for possession, rejected that application. Against the decree 
for possession̂  the defendants filed an appeal in the High Court 
and in the memorandum of objections which the plaintiff filed, 
a claim was again put forward to future mesne profits. A 
dilference arose between the plaintiff’s Advocate and the Court 
Pee Examiner as to the necessity of paying a court-fee on the 
memorandum of objections. That difference was referred to 
the Taxing Officer, and he held that an ad valorem fee was 
payable.

* Civil Miscellaneous Petition No. 5722 of 1933.


