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APPELLATE CIVIL.
Before Mr. Justice Varadachariar.

MAHARAJAII OF PITTAPURAM (Prarntiss), APpELLant,
Ve

THE CHAIRMAN, MUNICIPAL COUNCIL, COCANADA
(Derexpant), REsronpenT. ™

Zamindar— Village appertaining to zamindari—LPublic pathway
in—=Soil of pathway and trees of spontameous growths
thereon—Right 1o, of zamindar and of municipalily or
other local authority—Pathway vested in such local autho-
rity under provisions of Locul Boards Act or Municipalities
Act— Effect.

The question was as to the rights of the plaintiff and the
defendant in respect of palmyra trees growing on a puntha or
public pathway in a village. The plaintiff was & zamindar and
the village was a part of his zamindari, The defendant was a
municipal council. The punthe was originally vested in a
taluk board by whom it was transferred to the defendant
munieipality in whom the puntha was vested at the date of suit.
‘The trees in question were spontaneous growths and the
defendant eouneil had only such rights as vested in them under
the statute by reason of the land being used as a public way.

Held that whether the puntha was in existence prior to the
-permanent settlement or came into existence after the perma-~
nent settlement, the zamindar, as owner of the adjoining land,
would also be the owner of the soil of the puntha and of trees
growing upon it, subject to the right of the public to nse it as
@ highway.

City of London Land Tuw Commissioners v. Central London
Railway, [1918] A.C. 864, and Chairman of the Nashati
Municipality v. Krisheri Lal Goswami, (1886) LL.R. 13 Cal.
171, referred to. '

Held further that the fact that under the provisions of the
Local Boards Act or the Municipalities Act the pathway or the
highway had come to be vested in a local board or municipality.

* Second Appeal No. 337 of 1931,

1936,

April 17.
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Manarasan op could not affect the rights of the adjacent owner in the soil of
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the highway.

Sundaram Ayyar v. Municipal Council of Madura and the
Secretary of State for India, (1901) LLR. 25 Mad. 635,
referred to.

As regards trees spontaneonsly growing on a highway, the
balance of authority is in favour of the view that they belong
to the owner of the soil and not to the local authority. There
is nothing in the Local Boards Act to suggest thab the bene-
ficial enjoyment of trees spontaneously growing on the sides of
a highway was intended to belong to the local authority or to
exclude the general principle that they belong to the owner of
the adjacent land.

APPEAL against the decree of the Court of the
Subordinate Judge of (ocanada in Appoal Suit
No. 107 of 1927 proferred against the decree of the
Court of the District Munsif of Cocanada in
Original Suit No. 108 of 1926.

K. Subramanyam for Advocale-General (Sir
A. Krishmaswami Ayyar) for appellant.

K. Srinivasa Rao for respondent.

Cur. adv. vult,

JUDGMENT.

This is an appeal by the plaintiff in which,
though the pecuniary interests directly involved
are small, some interesting questions arise for
decision. Thore is a puntha or public pathway
(marked Survey No. 260) in Suryarowpetta, a part
of the plaintiff’s zamindari. The defendant is
the Municipal Council of Cocanada, in whom this
puntha is now vested. Up to 1919 it would
appear to have vestod in the Taluk Board of
Cocanada by whom it was transferred to the
defendant municipality in 1919 or 1920. The
point for decision is, what ave the rights of the



1937] MADRAS SERIES 149

plaintiff and the defendant in respect of the MAIARAIAK O
palmyra trees growing on this bit of land. Neither ol

the plaint nor the written statement suggests that MUNIGIPAT
these trees were planted by the plaintiff or the cugasson.
defendant or the Taluk Board. P.W. 3says:“Ido

not know who planted them.” Presumably they

were spontaneous growths and I deal with the

matter on this assumption.

- One contention on behalf of the plaintiff and
one on behalf of the defendant may easily be put
aside. The plaintiff claimed that the written
statement admitted his original title to the land.
I agree with the Courts below that this is not a
reasonable construction of the allegation in the
written statement. On behalf of the defendant,
undue stress has been laid on the description of
the land as ““ poramboke ™ in the Record of Rights
and the Settlement Register. Being a public
pathway, it was rightly classed as “ poramboke” ;
but this description or classification throws little
light on the question of title and much less on the
right to the trees.

The written statement alleged that this piece
of land had been acquired by the Government
long ago for public purposes and the Taluk
Board had been exercising ownership therein. No
attempt has been made to prove any such acquisi-
tion. The case must therefore be dealt with on
the footing that the Taluk Board and the defend-
ant council have only such rights ag vest in them
under the statute by reason of the land being
used as a public way.

- The two issues framed in the case are by no
means calculated to bring out the real points in
controversy. The first. issue was, whether the
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plaintift has a subsisting title to the suit land.
This language suggests that the question was
raised in terms of article 142 of the Indian Limita-
tion Act. But, as the question of lmitation is
raiscd by the second issue, the first issue must be
taken to rolate to the loss of the plaintill’s vights,
if any, by some other means.  But the judgmonts
of bhoth tho Courts have mainly discussod tho
guestion, whether the plaintilt at any timo had a
right to the land or the trees.

The second issue was whether the plaintift had
been in possession for twelvo yoars before suit.
Tho word *“ for” must apparently bo a mistake
for “within” and that is how both the lower
Courts have discussed it.  The suit is not one for
possession on the footing of dispossession but one
for declaration and damages. In such a case itis
difficult to see the justification for an issme in
terms of article 142. Assuming, as a limitation
igsue ex hypothesi must, that the plaintiff had
title at some anterior time, it would be for the
defendant to establish ity extincetion, except when
the suit falls under article 142. Further, I donot
think that, in view of the pleadings, it was open
to tho Courts below to find that the plaintiff has
nut had enjoyment of the ¢rees in question within
twelve years of suit. Tho allegations in the
written statement refer to the enjoyment of thoe
land and the first issue specifically refers to tho
land and, when the second issue follows without
specific reference to the trees as distinguished
from the land, it is not clear whothor the onjoy-
ment of the trees by the plaintiff within twelve
years was meant to be put in isswe. The plaint
specifically alleges in the fourth paragraph that
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for fasli 1381 the trecs were leased by the plaintiff Manarasax o
to Vecrasami and then it procceds : o

C
““The plaintiff understands that the defendant has bheen MUNIGITAL,

leasing out the trees for the subsequent faslis contrary to C%giff;;
plaintiff’s right.”

In the eighth paragraph, it is stated that the
cause of action arose on 10th July 1922 when the
leaves wero first cut by alessee of the municipality.
In answer to these definite allegations, thereig not a
word in the written statement suggesting that the
defendant municipality, or the Taluk Board before
it, ever leased or otherwise enjoyed the trees
prior to fasli 1331. The District Munsif refers to
an admission by P.W. 2 that the lessee Veerasami
could not enjoy the trees as the defendant
obstructed. But that would not amount to
“ dispossession "’ and much less to any proof that
the municipality has been leasing these trees prior
to the date admitted in the plaint.

The discussion of this question of limitation
in paragraphs 4 and 5 of the appellate judgment
is not very illuminating. I am not concerned to
decide whother the plaintiff’s allegation of enjoy-
ment of these trees prior to 1918 is true or not.
But the learned Subordinate Judge has not stated
clearly what his opinion is as to the events that
are said to have happened in 1918. Hisremark in
the sixth paragraph that, because the plaintiff
asserted in the plaint a specific kind of user for a
long period of time, it was not open to him to rely
upon the principle that possession must in such
cases be held to follow the title, is too broadly
stated [see Ramanathan Chettiar v. Lakshmanan
Chettiar(1)]. It must be remembered in this case

(1) (1930) LL.R. 54 Mad. 622,
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pathway and there is accordingly no possibility
of its being used by the plaintill as ordinary
privato land. The plaintiff claims only such
interest in the land as a private owner could have
in land which is sabject to a public right of way ;
and the user of it by tho public as a way cannot
be any interforence with his rights. If, as owner
of the soil, he is in law ontitled to the trees, the
least that should be shown by those who plead
the extinction of his right thercto by lapse of
time is that somecbody eclse has been enjoying
them for tho statutory poriod. IIis mere non-
enjoyment will not in a case of this kind amount.
to “ dispossession ¥ or © discontinuance ” of
posscssion. The sub-soil rights themselves require
another kind of interfercnce before any question
of limitation can arise in respect thercof.

The question of the nature and extent of thoe
plaintift’'s right as a zamindar in land within his
zamindari, when there is admittedly a public
pathway over such land, may first be considered,
without reference to the statutory provisions
vesting such roads and pathways in Local Boards
or Municipalities. In the absence of definite
evidence ag to the time when the gite camo to be.
used as a puntha, the question has to be dealt
with on alternative hypotheses. If it becameo a
puntha only after the permanent sottlement, it is
difficalt to sce why the plaintiff should not be
held entitled to the land subject to the rights of
the public. It is little to the point to say that
this would depend upon the terms of dedication.
Nobody has suggested an express dodication, and
it will be strange indeed if thore should have been
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one for a village pathway. As observed by Mﬁ;’»‘f{ﬁﬁéﬁ or
MOOXERJIEE J. in Chairman of the Howral Munici- .
pality v. Khetra Krishna Mitter(1), what is likely %{%ifx‘éﬁﬁ
to have happened is that the public of the Cosanem.
neighbourhood was merely allowed to use the land

as a pathway and the only inference which may
legitimately be drawn from such user is that the
dedication was of just what was required for a

public pathway. »

Assuming however that the land was used as a
public pathway even prior to the permanent
settlement—and this is the assumption most
favourable to the defendant—the question is
whether the Courts below are right in their con-
clusion that the plaintiff has no title to maintain
this suit. In dealing with this question, they
have failed to take note of the distinction between
the pathway as such and the ownership of the land.

‘They have also lost sight of the basis on which
‘the ownership of the so0il under a highway rests.

The decisiong referred to in the judgment
under appeal, viz., Narayanasawmy Naidu v.
Secretary of State for India(2), Venkatarama
Sivan v. The Secretary of State for India(3) and
Surya RBao Bahadur Garu, Rajah of Pithapuram
v. Secretary of State for India(4), relate to
the claim of a zamindar or inamdar to ownership
-of what is actually used by the public, not
of the soil subject to the rights of the public.

For instance, in Swrya Rao Bakadur Garu, Bajalk
of Pithapuram v. Secretary of State for India(4)
the plaintiff claimed that the punthe land had
become his private property in the sense that

(1) (1906) LL.R. 33 Cal. 1290, 1297 and 1298,
@) (1912) 24 M.L.J. 36. @) (1918) 36 M.L.J. 203,
(4) (1924) 47 M.L.J, 784,
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M}x}m?'ﬁ'ﬁ“{ M he could got it cultivated, that is, in negation

v. of the right of the public to uso it as a way.
CYAIRMAN, -

Munieiean The  observation that tho Government is the
Cocamans. custodian of tho rights of the public and that
therelore it eannot bho presumoed fo have parted
with them at the permancent settlement must be
understood in relation to the rights of the public,
who have nothing to do with the soil.  Similarly,
in Venkatarama Sivan v. The Secrelary of Stale
for India(1) the question related to land used as a
cremation ground in an inam village and tho
learnod Judgos applied the theory that it would
bho presuwming a violation of trust to hold that
Govornmoent would have assigned to the inamdayr
land which Government were hound to preserve
for the communal use of tho village. As indicat-
ed already, thore is no question of public use or
trust for public use, go far as rights in tho soil of a
highway are concerned, when thore isno donial of
the rights of the public. Tho decision in Nura-
yanasami Naidw v. Seeretary of State for Indic (2)
is of doubtful authority at the present day. [See
per SADASIVA AYYAR J. in Venkatarama Sivan v.
The Secretary of State for India(l)]. Whatever
the position may be in respect of rivers bounding
or flowing through an inam village, it will be too
late at the present day to maintain that even in
respect of rivers bounding or flowing through a
zamindari, the bed continucs to be vested in tho
Government. The principle that the proprietor
of the adjoining land is also owner of the bed of
the river ad medium filum has been rocognised in
goveral Indian decisions of which it is sulficient
to mention Venkata Lakshminarasemma v. The

(1Y (1918) 36 M.L.J. 208, (25 (1912) 24 M. 86,
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Secretary of State(1), Secrelary of State for India Mawirasan or
v. Maharajah of Bobbili(2), Subbarayudw v. Prapaenan
Secretary of State for India(3) and Secretary of gﬂf&‘x‘fﬁf{ﬂj
State for India v. Maharaja of DBurdwan(d). Soranana.
See also Secretary of State for India v. Subba-
rayudw(d) In Secretary of State for India .
Sudbbarayude (5) the Judicial Committee reaffirm

what has been said in Orr Bwing v. Colguhoun(6)

and Galbraith v. Armour(7) that a public right of

way over land stands on the same footing as a

public right of navigation over a river and that,

in respect of a river as well as of a highway, the

bed or soil is presumed to belong to the proprie-

tors of adjacent land. '

The question therefore is, not whether the
puntha or even the land underneath it is likely to
have been granted to the zamindar at the time of
the permanent settlement, but whether, by
reason of his ownership of the adjacent lands, the
zamindar does not in law become the owner of
the soil underneath the highway. The reason
of this rule was sought to be canvassed in Cify
of London Land Tax Commissioners v. Central
London Bailway(8), but the House of Lords inti-
mated that, whatever its history or reason may be,
the rule was too well established to be =o
canvassed or limited with reference to the reason
underlying it. Lord ATKINSON observed that the
presumption i8 applicable even to cases where no
grant or conveyance has to be construed and

1) (1918) LL.R. 41 Mad, 840 (F.B.).
{2) (1915) 30 M.L.J. 163,
8) (1927y LL.R. 50 Mad. 961, (4) (1921) LL.R. 49 Cal. 103 (P.C)-
6y (1931) LL.R. 55 Mad. 268, 276 (P.C.)
(6) (1877) L.R. 2 App. Cas. 839. ‘
(7) (1845) 4 Bell's Appeals 374, (8) [1913] A.C, 864. °
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Mananasan or unless and until rebutted the rule must prevail.
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Tord SHAW put rivers and highways on the same
footing for this purpose; (sce page 370). In
Chairman of the Naihati Municipality v. Kishori
Lal Goswami(1l) the Caleutta High Court applied
this principle as between a zamindar and a
municipality.

With roferenco to the ownorship of trees on a
highway, it is instructive to note the obscrvations
of Lord ATKINSON in Cily of London Land Taz
Commissioners v. Cenlral London Railway(2).
Speaking of the rights of the owner of the soil, he
quotos Lord MANSFILLD as citing with approval a
passage from Rollo’s Abridgment to the effect
that

‘“ the free~hold and all profits belong to the owner of the
soil ; so do all the trees upon it and mines under it ”.

Thore can thusg be no doubt that, whethor the
puntha was in existence prior to the permanent
settlement or came into existence after tho por-
manent settlement, the zamindar, as owner of
the adjoining land, will also be the owner of the
soil of the puntia and of trees growing upon it
subject to the right of the public to use it ag a
highway.

Does it then make any difference that, ander
the provisions of the Madrag Local Boards Act or
the District Municipalitics Act, the pathway or the
highway has come to be vested in a Local Board
or Municipality ? The effect of such vesting has
been fully discussed in Sundaram Ayyar v. The
Municipal Council of Madura and the Secretary

(1) (1836) L.I.R. 13 Cal, 171, (2) [1913] A.C. 364, 872,



1937] MADRAS SERIES 157

of State for India in Council(l) and the result of Mamarasam oF
the authorities has been stated as follows: i

« p . . . . CHAIRMAN,
What is vested in urban authorities is not the land MouNiciraL

over which the street is formed but the street gua street and c%(c’fgﬁﬁ’.

the property in the street thus vested in a municipal couneil is
not general property or a species of property known to the
common law but a special property ereated by statute and
vested in a corporate body for public purposes.” (Pages 646
and 653)

It is clear according to the authorities that this
vesting cannot affect the rights of the adjacent
owner in the soil of the highway.

As regards trees on the highway, the rights of
parties may differ according as they have been
planted by the local authority or not. Whether
ordinarily the local authority will have a right to
plant trees on a highway or not, there can be no
doubt that under the Local Boards Act it is
authorised to plant trees (see section 95 of the
Madras Local Boards Act, 1884, and section 112
of the Act of 1920), and it may be a legitimate
inference that trees so planted belong to the local
authority. It may also be that the owner of
the soil may not be entitled to plant trees on the
highway s0 as to obstruct the user thereof by the
public or even without the previous permission of
the local board if the statute so provides--Vide
section 163 (¢) ingerted in the Local Boards Act
by Act XTI of 1930. But where trees spontaneously
grow on the highway, the balance of authority is
in favour of the view that they belong to the
owner of the soil and not to the local authority.
This is the view stated in Mackenzie on Highways
at page 54 on the authority of the opinion of

(1) (1901) LL.R, 26 Mad, 635.
12
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Board(1). The other case referred to at the
footnote on page 54 in Mackenzie’s book, viz,
Nicol v. Beawmont(2), throws no light on this
question. Coverdale v. Charlton(3) related only
to grass growing on the highway and, as obsorved
in Sundaram Ayyor ~v. The Municipal Council of
Madura and the Secretary of Slale for India in
Council(4), its authority as to the mnature and
extent of tho vesting in the local authority has been
considerably shaken by later pronouncements. In
Stiltwell v. New Windsor Corporation(5) CLAUSON J.
discussed Coverdale v. Charlion(3) and the
learned Judge was of opinion that the trees on
a highway should bo treated as the highway
authority’s trees for all the purposes of exercising
the rights of the highway authority, i.e., to the
extont to which it is necessary to keep the high-
way fit for the use of the public. In that case,
the claimant complained of the action of the
local authority in removing or threatening to
remove trees which were found to be in the high-
way. Dealing with the case on the footing that
the trees might either have been planted by the
highway authority or by the owner of the soil
with the permission of the highway authority, the
learned Judge held that if the highway authorities
were satisfied that the trees caused an obstruction
to the use of the highway, they would not only
have the right but would be under a duty to
remove the obstruction. e refers to thoe fact that
even in Coverdale v. Charlton(3) BRAMWELL 1.J.

(1) (1870) L.R. 9 Eq. 418, (2) (1883) 53 L.J. (N.8.) 858.
3)(1878) L.R. 4 Q.B.D. 104, (4) (1901) LLR, 25 Mad. 635,
(6) [1932] 2 Ch. 155,
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doubted whether the effect of section 149 of the Mamanasam or

English Public Health Act, 1875, was to vest the © 5 "
property in the trees in the highway authority. ﬁ%ﬁiﬁ:;ﬁ

Being of opinion that the authority was entitled Gt

to remove the trees on the ground of obstruction,
he left alone the question as to the property in
the timber when the trees have been felled.

In the Madras Local Boards Act, a provision
has been inserted by the Amending Act of 1930
prohibiting any person from felling, removing,
destroying or otherwise damaging any tree vesting
in or belonging to a local board and growing
on any such public road [see sub-clause 2 of
section 163 (A)]. There was no similar provision
in the previous Acts, and it is perhaps too much to
~draw any inference from the language employed
in this provision, But I may note, for what it
is worth, that, according to this provision, fwo
conditions must be satisfied, viz., not merely that
the tree grows on a public road vested in or
belonging to a local board but that the tree itself
should vest in or belong to the local board. There
is nothing in the Local Boards Act to suggest that
the beneficial enjoyment of trees sponfancously
growing on the sides of a highway was intended
to belong to the local authority or to exclude the
general principle that they belong to the owner of
the adjacent land.

For these reasons, I should have upheld the
plaintiff’s claim to the trees in question but for
one circumstance appearing in the evidence of
D.W. 1, viz., that the defendant municipality is
said to have acquired the lands adjoining ‘the suit
puntha. The bearing of this circumstance has not
been adverted to by either of the Courts below nor

13
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hag any reference been made to it in the written
statement. DBut, as the defendant is a public
body and as the fact has been spoken to by D.W. 1,
I do not wish to deprive the defendant of the
richt which, on the very principlo of the decision
in City of London Land Tax Cominissioners v.
Ceniral London Railway(1),it would have acquired
by roason of the acquisition of the adjoining
properties. Before coming to a definite conclusion
on this point, it secms to mo botter to call for a
finding from the lowor appellate Court on the
question, whether and to what oxtent the defond-
ant municipality has becomo tho owner of lands
adjoining the suit puntla. Both parties will bo
at liberty to adduce any fresh evidenco relevant
to this quoestion.

[The Bubordinate Judge submitted a finding
to tho effect that the defondant municipality was
the owner of the lands adjoining the suit puntha.
In view of that finding tho second appeal was
dismigsed with costs.]

A8YV.

(1) (1913] A.C. 364.



