
APPELLATE CIYIL.

Before Mr. Justice Varadachariar.

MAHARAJAH O'F PITTAPURAM (P laintiff) A ppeli,a n t , 1936,
Ai)ril 17.
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THE CHAIRMAN, MUNICIPAL COUNCIL, COCAN ADA 
(D efendant) ,  R espondent .*

iZamindar— Tillage a^^ertaming to zamindaH—Public 'pathway 
in— Soil of pathway and trees of spontaneous groivths 
thereon— Right to, of zamindar and of municipality or 
other local authority— Pathway vested in such local autho
rity under provisions of Local Hoards Act or Municipalities 
Act— 'Effect

The question was as to the rights of the plaintiff and the 
•defendant in respect of palmyra trees growing on a puniha or 
public pathway in a village. The plainti:ff was a zamindar and 
the village was a part of hia zamindari. The defendant was a 
municipal council. The puntha was originally vested in a 
'taluk board by whom it was transferred to the defendant 
municipality in whom the puntha was vested at tlie date of suit. 
‘The trees in question were spontaneous growths and the 
defendant council had only such rights as vested in them under 
the statute by reason of the land being used as a public way.

Held that whe*ther the puntha was in existence prior to the 
-permanent settlement or came into existence after the perma*- 
nent settlement, the zamindar, as owner of the adjoining laud, 
would also be the owner of the soil of the puntha, and of trees 
•growing upon it, subject to the right of the public to use it as 
:a highway.

City of London Land Tax Commissioners v. Central London 
.Mailway, [1913] A.O. 364, and Chairman of the Naihati 
Municipality y. Krisheri Lai Goswami  ̂ (1886) I.L.R. 13 Gal, 
171, referred to.

Seld further that the fact that under tbe provisions of the 
Xooal Boards Act or the Municipalities Aet the pathway or the 
iiighway had come to be vested in a local board or municipality

* Second Appeal No. 337 o f l981.
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MAitAUAJAH oli' oould not affeot the rights of the a.dj?icent owner in the soil of 
PlTTArOEAM , 1 1the highwa<7.V.

CltAIUMAN, 
M unicipal 

Council, 
Cocan ADA.

Smidcoram Ayyar v. Municipal Gouncil of Madura and the 
Secrdary of State for India, (1901) I.L.R. 25 Mad, 635, 
referred to.

As regards trees spontaneously growing on a liighwayj the 
balance of authority is in favour of tlie view that tliey belong 
to the owner of the soil and not to tiie local authority. There 
is nothing in the Local Boards Act to suggest tliat the bene
ficial enjoyment of trees spontaneously growing on the Bides of 
a highway was intended to belong to the local authority or to 
exclude the general principle that they belong to the owner of 
the adjacent land.

A p p e a l  against the decree of tli.o Court of the 
Subordinate Judge of Oocanada in Appeal Suit 
No. 107 of 19,87 preferred against tlie decree of the 
Court of the District Munsit; of Oocanada in. 
Original Suit No. 108 of 19,26.

K. Suhrammvijam for Advocate-General {Sir
A, Erislmasivami Ayyar) for a,ppellant.

K, Srinivasa Bao for respondent.
Ciir. adv. vtilt

JUDGMENT.
This is an appeal by the plaintiff in which^ 

though the pecuniary interests directly involved
are small, some interesting questions arise for 
decision. There is a puntha or public pathway 
(marked Survey No. 260) in Suryarowpetta, apart 
of the plaintiff’s zamindari. The defendant is- 
the Municipal Council of Oocanada, in whom this- 
puntha is now vested. Up to 1919 it would 
appear to have vested in the Taluk Board of 
Oocanada by whom, it was transferred to the- 
defendant municipality in 1919 or 1920. The 
point for decision is, what are the rights of the
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plaintifl: and the defendant in respect ol: 
palmyra trees growing on this bit of land. Neither 
the plaint nor the written statement suggests that 
these trees -were planted by the plaintiff; or the 
defendant or the Taluk Board. P,W. 3 says; “ I do 
not know who planted them.” Presumably they 
were spontaneous growths and I deal with the 
matter on this assumption.

One contention on behalf of the plaintiff and 
one on behalf of the defendant may easily be put 
aside. The plaintiff claimed that the written 
statement admitted his original title to the land. 
I agree with the Courts below that this is not a 
reasonable construction of the allegation in the 
written statement. On behalf of the defendant  ̂
undue stress has been laid on the description of 
the land as “ poramboke ” in the Eecord of Rights 
and the Settlement Register. Being a public 
pathway, it was rightly classed as “ poramboke ” ; 
but this description or classification throws little 
light on the question of title and much less on the 
right to the trees.

The written statemelit alleged that this piece 
of land had been acquired by the Goyernmenb 
long ago for public purposes and the Taluk 
Board had been exercising ownership therein. No 
attempt has been made to prove any such acquisi
tion. The case must therefore be dealt with on 
the footing that the Taluk Board and the defend
ant council have only such rights as vest in them 
under the statute by reason of the land being 
used as a public way.

The two issues framed in the case are by no 
means calculated to bring out the real points in 
controversy. The first, issue was, whether

the M a h a r a j a h  o f  
PlTTAPtJRAM  

V.
C h a i r m a n , 
M u n ic u â l  

C o u n c il ,
C og AN ADA.
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Maitarajah of plamtiif has a snbsiating title to tlie suit land. 
P it t a p o k a m  .Tills language suggests that the question was

Taised in terms of ai-ticlo 142 of the Indian Limita
tion Act. But, as the qu(3stion ol' limitation is 
raised hy the second issue, the iirst issue must be 
taken to relate to the loss of the plaintiif’s rights^ 
if any, by some other means. But the judgments 
of both tbo Courts have mainly discussed tho 
question, whether tho plaintih' at any time had a 
right to the land or the trecis.

The second issue was whetliei* tlie plaintiJf had 
been in possession for twelve years before suit. 
Tlie word “ f or” must apparently be a mistake 
for “ within ” and that is liow both the lower 
Courts liavc discussed it, ITie suit is not one for 
possession on the footing of dispossession but one 
for declaration and danuigos. In such a case it is 
difficult to see tho justiiicatiori for an issue in 
terms of article 142. Assuming, as a limitation 
issue ea'. hypoihesi must, that tho plaintiff had 
title at some anterior time, it would be for the 
defendant to establish its extinction, except when 
the suit falls under article 142. Eurther, I do not 
think that, in view of the pleadings, it was open 
to tho Courts below to find that the plaintiff has 
nut had enjoyment of the trp.eH in question within 
twelve years of suit. The allegations in the 
written statement refer to the enjoyment of the 
la/nd and the first issue specifically refers to tho 
land and, when the second issue follows without 
specific reference to the trees as distinguished 
from the land, it is not clear whether the enjoy
ment of the trees by the plaintiff within twelve 
years was meant to be put in issue. The plaint 
specifically alleges in the fourth paragraph that



for fasli 1331 the trees were leased by tlie plaintiff m a h a r a j a h  o f
^  PiTTAPURAMto veerasami ana tneii it proceeds :

Tlie plaintiff understands tliat the defendant has been M u n i c i p a l  

leasing out the trees for the subsequent Eaelis contrary to cocanada 
plaintiff's right.

111 the eighth paragraph, it is stated that the 
cause of action arose on 10th July 1922 when the 
leaves were first cut by a lessee of the municipality.
In answer to these definite allegations, there is not a 
word in the written statement suggesting that the 
defendant municipality, or the Taluk Board before 
it, ever leased or otherwise enjoyed the trees 
prior to fasli 1331. The District Munsif refers to 
an admission by P.W. 2 that the lessee Teerasami 
could not enjoy the trees as the defendant 
obstructed. But that would not amount to 
“ dispossession ” and much less to any proof that 
the municipality has been leasing these trees prior 
to the date admitted in the plaint.

The discussion of this question of limitation 
in paragraphs 4 and 5 of the appellate judgment 
is not very illuminating. I am not concerned to 
decide whether the plaintiff’s allegation of enjoy
ment of these trees prior to 1918 is true or not.
But the learned Subordinate Judge has not stated 
clearly what his opinion is as to the events that 
are said to have happened in 1918. His remark in 
the sixth paragraph that, because the plaintiff 
asserted in the plaint a specific kind of user for a 
long period of time, it was not open to him to rely 
upon the principle that possession must in such 
cases be held to follow the title, is too broadly 
stated [see Mamanathan Chettiar v, Lakshmanan 
Chettiar[l)\ It must be remembered in this case
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(1) C1930) I.L.R. 54 Mad. 622,
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Maharajah of tliafc the laiicl is admittedly used as public
Prn’T \ prn,» A Tif ^

pathway and there is accordingly no possibility 
of its being used by the plaiiiti.ff as ordinary 
private land. The plaintiff claims only such 
interest in the land as a private owner could have 
in land which is subject to a public right of way 
and the user of it by the public as a way cannot 
be any interference with his rights. If, as owner' 
of the soil, he is in law entitled to the trees, the 
least that should be shown by those who plead 
the extinction of his right thereto by lapse o f  
time is that sonicbodj^ else has been enjoying 
them for the statutory period. Jlis mere non
enjoyment will not in a case of this kind amount 
to “ dispossession ” or “ discontinuance ” o f  
possession. The sub-soil rights themselves require 
another kind of interference before any question 
of limitation can arise in respect thereof.

The question of the nature and extent of the
plaintiff’s right as a zaniindar in land within his: 
zamindari, when there is admittedly a, public 
pathway over such land, may first be considered, 
without reference to the statutory provisions, 
vesting such roads and pathways in Local Boards- 
ox Municipalities, In the absence of definite 
evidence as to the time when the site came to bo- 
used as a puntha  ̂ the question has to be dealt 
with on alternative hypotheses. If it became a 
puntha only after the permanent settlement, it is 
difficult to see why the plaintiff should not bo 
held entitled to the land subject to the rights of 
the public. It is little to the point to say that 
this would depend upon the terms of dedication. 
Nobody has suggested an express dedication, and 
it will be strange indeed if there should have been
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one for a village pathway. As observed by M a u a r a j a h  o f  

MOOKEEJEE J. in Chairman of the Howrah Munici- v. 
pality V. lihetra Krishna Mitter{l)^ wliat is likely mdniwpat. 
to have happened is that the public of tlie cogInada. 
neighbourhood was merely allowed to use the land 
as a pathway and the only inference which may 
legitimately be drawn from such user is that the 
dedication was of just what was required for a 
public pathway.

Assuming however that the land was used as a 
public pathway even prior to the permanent 
settlement—and this is the assumption most 
favourable to the defendant—the question is 
whether the Courts below are right in their con
clusion that the plaintiff has no title to maintain 
this suit. In dealing with this question, they 
have failed to take note of the distinction between 
the pathway as such and the ownership of the land.
They have also lost sight of the basis on which 
the ownership of the soil under a highway rests.

The decisions referred to in the judgment 
under appeal, viz., Narayanasawmy JSfaidu v.
Secretary o f State for India{2), V enlcatarama 
Sivan v. The Secretary o f State for India{S) and 
Surya Rao Bahadur Garu  ̂ Rajah o f Piihapuram 
V . Secretary o f State for India[A\ relate to 
the claim of a zamindar or inamdar to ownership 
of what is actually used by the public, not 
of the soil subject to the rights of the public.
For instance, in Surya Rao Bahadur Garu, Rajah 
of Pithapuram v. Secretary o f State for India(4c) 
the plaintiff claimed that the puntha land had 
become his private property in the sense that

(i) (1906) IL .B . 33 CaL 1290,1297 aad 1208.
(2) (1912) 24 M.L. J. 36. (3) (1918) 36 MX.J. 203.

(4) (1924) 47 784.
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MAIIARA.IA1I olf could "ot it cultivated, that is, in negationPrrTApaHAM ? o
of tlie rigiit of tlie i)iibli,c to iiso ifc as a, wa,y.. 
TI].g obsorvjition that the (Tovoriiinoiit is tlio 
custodian of the rights of the public a;iid that 
therefore) it cannot bo prosiiiiiod tio luivĉ  parted 
with them at the pcrmasient sott],emeiit iniist bO' 
understood in relation to tlio rigliiiM of the public, 
who h.a,vG nothing to do with the soiL Siinil^arly, 
ill Venkatarama Sivan v. The Sevretanj o f StcUe 
for Ir}dia[l) the qoesiyion rehitod to land used as a 
cremation ground in an inaro, village and the 
learned Judges applied the tlieory that it would 
]30 presuming a violation, of trust to hold that 
Governniont would liave jissigned to the inamdar 
land whicli Governineiit woi‘e bound to preserve 
for the communal use of tlie village. As indicat
ed ah'eady, thero is no question of public use or 
trust fori>ublic use, so far as rights in the soil of a 
highway are concerned, when there is no denial o f 
the rights of the public. The decision in. Nara- 
yanasami Naidu v. Secretary o f State for India (2) 
is of doubtful authority at the i^resent day. 
per Sa b a s iv a  A y y a ;r, J. in 7 enkatarama Sivan v. 
The Secretary o f State for hidia{l)'], "Whatever 
the position may be in respect of rivers bounding 
or flowing through an in am village, it will bo too 
late at the present day to maintain that oven in 
respect of rivers bounding or flowing through a 
za.mindari, the bed continues to bo vested in tho 
Government. The principle tli.n,t the propxietor 
of the adjoining land is also owner of the bod o f 
the river ad medium flluni has been recognised in 
several Indian decisions of which it is sufficient 
to mention Venkata LaMhminarasamma v. The

(I) (19IS) 156 M.L.J. 203. C2j (lyi2) 24 M.L.J. HG.



Secretary of State{l)^ Secretary of State for  Maharajah of-
* * i^iTTAF^UI? AM

V . Maharajah of BobbiU{2)^ Suhha.ra,yiulu v .

Secretary o f State for rndia{o) and Secretary o f ]\WNic.ii-AL 
Staie for India y. Maharaja of Burdwcmii). cocanaba. 
See also Secretary of State for India v. Suhha- 
rayiid‘u{5) In Secretary o f Staie for India v.
Subbar ay udii(^) the Judicial Committee reailirm 
wliatlias been said in Orr Ewing v. Colquhoim{^) 
and Galbraith v. Armour(7) tliafc a public riglifc of 
way over land stands on the same footing as a 
public right of navigation over a river and that, 
in respect of a river as well as of a highway, the 
bed or soil is presumed to belong to the proprie
tors of adjacent land.

The question therefore is, not whether the 
puntha or even the land underneath it is likely to 
have been granted to the zamindar at the time of 
the permanent settlement, but whether, by 
reason of his ownership of the adjacent lands, the 
zamindar does not in law become the owner of 
the soil underneath the highway. The reason 
of this rule was sought to be canvassed in City 
of London Land Tax Commissioners v. Central 
London R a i l w a y but the House of Lords inti
mated that, whatever its history or reason may be, 
the rule was too well established to be so 
canvassed or limited with reference to the reason 
underlying it. Lord ATKINSON observed that the 
presumption is applicable even to cases where no 
grant or conveyance has to be construed and

(1) (1918)I.L.R. 41 Mad. 840 (F.B.).
(2) (1915) 30 M.L.J, 163.

(3) (1927) I.L.E. 50 Mad. 9G1, (4) (1921) LL.R. 49 Oal. 103 (P.Q).
(6) (1931) I.L.B. 55 Mad. 268.276 (P.O.)

(6) (1877) L.E. 2 App. Gas. 839.
(7) (1845) 4 Bell’s Appeals 374. (8) £1913] A.O. 364.
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Mahaiiajaii of unless and until rebutted the rule must prevail. 
FiTTAPuiiAM Shaw put rivers and liigiiwajs on the name

footing for this purpose; (see page 379). In 
Chairman of the Nciihati Miinicipaltty v. Ktshori 
Lai Goswami{l) the Calcutta High Court applied 
this prineii^le as between a z^iinindar and a 
municipality.

With reference to the owner!Hh.:i,p of trees on a 
highway, it is instructive to note the observations 
of Lord A tk in s o n  in City of Loncloyi Land Tax 
Commisdo7iers v. Central London Ba;ilwa.y{f )̂, 
Speaking of the riglits of th.e owner of the soil, he 
quotes Lord MANSFIELD as citing with approval a 
passage from Kollo’s Abridgment to the oifect 
that

tlie free-hold and nil profits belong to tlie owner of tlie 
soii 3 so do all the trees upoa it and mines T.inder it

There can thus be no doubt that, whether the 
puntha was in. existenco prior to the permanent 
settlement or came into existence after the per
manent settlement, the zamindar, as owner of 
the adjoining land, will also be the owner of the 
soil of the puntha and of trees growing upon it, 
subject to the right of the public to use it as a 
highway.

Does it then make any difforence that, under 
the provisions of the Madras Local Boards Act or 
the District Municipalities A ct, the pathway or the 
highway has come to be vested in a Local Board 
or Municipality ? The efficot of such vesting has 
been fully discussed in Smidaram Ayyar y . The 
Municipal Council of Madura and the Secretary

(1) (1886) I.L.E, 13 Gal 171. (2) [1(113] A.C. 364. 372.
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of State for India in Councilil) and the result of m a h a r a j a h  oi>Pl'ITAPURAMthe aufchoritie>s has been stated as follows:
W hat is vested in urban authorities is not the land 

OTer ■which, the street is formed but the street qna street and 
the property in the street thus vested in a municipal council is 
not general property or a species of property known to the 
common law but a special property created by statute and 
vested in a corporate body for public purposes,” (Pages 646 
and 653)

It is clear according to the authorities that this 
Testing cannot affect the rights of the adjacent 
owner in the soil of the highway.

As regards trees on the highway, the rights of 
parties may differ according as they hare been 
planted by the local authority or not. Whether 
ordinarily the local authority will haye a right to 
plant trees on a highway or not, there can be no 
doubt that under the Local Boards Act it is 
authorised to plant trees (see section 95 of the 
Madras Local Boards Act, 1884, and section 112 
of the Act of 1920), and it may be a legitimate 
inference that trees so planted belong to the local 
authority. It may. also be that the owner of 
the soil may not be entitled to plant trees on the 
highway so as to obstruct the user thereof by the 
public or even without the previous permission of 
the local board if the statute so provides—Vide 
section 163 (a) inserted in the Local Boards Act 
by Act XI of 1930. But where trees spontaneously 
grow on the highway, the balance of authority is 
in favour of the view that thdy belong to the 
owner of the soil and not to the local authority.
This is the view stated in Mackenzie on Highways 
at page 54 on the authority of the opinion of

(1) (1901) Mad* 635.
12
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Y.C. ill Turner v. Mngwood Highway 
Board{l). The other case referred to at tlio 
footnote on page 54 in Mackenzie’s book, yiz., 
Nicol V. JSeaumont{2)  ̂ throws no light on this 
question. Cover dale v, Charlton(? )̂ related only 
to grass growing on the highway and, as observed 
in Sujidaram Ayyar v. The Mmiicipal CouncAl of 
Madura and the Secretary of State for India in 
Council(4:), its anthority as to the natnre and 
extent of the vesting in the local authority has been 
considerably shalten by later pronouncements. In 
Stilhvell v» Neiv Windsor CorporaMon{^) Olaitbon J, 
discussed Coverdale v. Charlton{3) and the 
learned Judge was of opinion that the trees on 
a highway should bo treated as the highway 
authority’s trees for all the purposes of exercising 
the rights of the highway authority, i.e., to the 
extent to which it is necessary to keep the high
way fit for the uBe of the public. In that case, 
the claimant complained of the action of the 
local authority in removing or threatening to 
remove trees which were found to be in the high
way. Dealing with the case on the footing that 
the trees might either have been planted by the 
highway authority or by the owner of the soil 
with the permission of the highway authority, the 
learned Judge held that if the highway authorities 
were satisfied that the trees caused an obstruction 
to the use of the highway, they would not only 
have the right but would be under a duty to 
remove the obstruction. He refers to the fact that 
even in Coverdale v. Charlton{^) Br a m w e l l  JjJ*

Cl) (1870) L.E. 9 Eq. 418, (2) (1883) 53 L.J. (K.S.) 853.
■A) (1878) L.K. 4 Q.B.D. 104. (4) (1901) I.L.R. 25 Mad. 635.

(5) [1032] 2 Ch. 165.
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doubted whether tlio effect of section M9 of the Mahaeajah ov 
English Public Health Act, 1875, was to vest the 
property in the trees in the highway authority.
Being of opinion that the authority was entitled 
to remove the trees on the ground of obstruction, 
he left alone the question as to the property in 
the timber when the trees have been felled.

In the Madras Local Boards Act, a provision 
has been inserted by the Amending Act of 1930 
prohibiting any person from felling, removing, 
destroying or otherwise damaging any tree vesting 
in or belonging to a local board and growing 
on any such public road [see sub-clause 2 of 
section 163 (A)]. There was no similar provision 
in the previous Acts, and it is perhaps too much to 
draw any inference from the language employed 
in this provision. But I may note, for what it 
is worth, that, according to this provision, two 
conditions must be satisfied, viz., not merely that 
the tree grows on a public road vested in or 
belonging to a local board but that the tree itself 
should vest in or belong to the local board. There 
is nothing in the Local Boards Act to suggest that 
the beneficial enjoyment of trees spontaneously 
growing on the sides of a highway was intended 
to belong to the local authority or to exclude the 
general principle that they belong to the owner of 
the adjacent land.

For these reasons, I should have upheld the 
plaintiff’s claim to the trees in question but for 
one circumstance appearing in the evidence of 
D.*W. 1,‘viz., that the defendant municipality is 
said to have acquired the lands adjoining the suit 
puntha. The bearing of this circumstance has not 
been adverted to by either of the Courts below nor 

13
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MAnARAjAH OF jias aiiv lefereiico been made to it in the ■writtenPlfpn'\ M'tHJ A M
stateiiieittt. But, as tlio defeiidant is a public 
body and as the fact has been spokoii to by D.W. 1, 
I do not wish to deprive the de,fondant of tho 
right which, on tho very principlo of the decision 
in Oitij of London Land Tax Conimissioner,  ̂ v. 
Central London Rail'wa/y{l) ît would have acquired 
by reason of' tho acquisition of tho adjoinin,g 
properties. Before coming to a definito conclusion 
on this point, it seems to mo bettor to call for a 
finding from tho lower appollate Ooiirt on the 
question, whether and to wha,t extent tho defend
ant municipality has boconio the owner of lands 
adjoining tho Huit pimtJia. Both parties 'will bo 
at liberty to adduce any fresh evidonco reievant 
to this question.

[The Subordinate Judgo submitted a finding 
to the effect that the defendant municipality was 
the owner of the lands adjoining the suit puntha. 
In view of that finding the second appeal, was 
dismissed with costs.]

A.S,V.

(1) [1913] A .0 ,364.


