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APPELLATE CIVIL.

before Mr. Justice Venkatasubha, Rao and Mr. Justice GornisJi. 

OH'INNAMMAL {PLAiNTiFif-PEriTroNEk), Appellant, 1936,
March 12,

OHIDAM.BARA KOTH ANA’K (since alleged to have become

INSANE AND CAUSED TO BE EEPRESENTED BY G. B A G H A V A  
KOTHAISrAR. a s  h is  g u a r d ia n  a d  l i t e m  ( B e s fo n d e k t —  

B em ndaw t), Eespoisdenx.*

8et off—ISguitable set off—Ap'pHcability of doctrine of— Specific 
performance—Decree for— Amowi to he deposited into 
Court by plaintiff under, as condition of getting deed of 
conveyance— Costs payable by defendant to plaintiff under 
decrep-—Deposit of amount directed to be paid by plaintiff 
less amount of costs awarded to him— Sufficiency of—Appli­
cability of doctrine of equitable set off—Code of Civil Pro­
cedure {Act V of 1908), 0. XXI,  r, 19— Applicability of.

A decree for specific performa-nce provided tiiafc, on the 
plaintiff depositing into Court Bs. 500 -within the time 
mentioned there, the defendant was to execute, and get 
registered, a deed of conveyance in the plaintiif’s favour. The 
decree farther provided that the defendant was to pay the 
plaintiff a certain amount by way of costs.

Tlie plaintiff deposited into Court within the time limited 
Us. 157-15-0, that is to say, Ks. 500 less (i) the costs awarded 
to her by the decree, (ii) a further sum representing certain 
other costs which she was entitled to recover by way of resti­
tution under section 144, Civil Prooedure Code, and (iii) the 
interest on certain items of costs.

Held that the plaintiff must be deemed to have carried out 
the direction in the decree in regard to the deposit of money 
into Court.

Even if Order XXI, rule 19, of the Code of Civil Procedure 
was inapplicable, the plaintiff  ̂in availing herself of the set off 
and deducting the costa, did not exceed her right under the

Appeal Against Appellafee Order No. 134 of 1929.



Chinnammal general law. T h e clainiiS w ere in the naitiire of oi'oss-cleruands 
CeiDAMBARA aritiiag out o f the same transaction and the doctrine of equitable  
K othanar. Bet off allowed by Courts of E q u ity  hold« good.

Islwi y. Gofcil Seiran, (1884) I.L..R. 6 All. 851, Ham Lagan 
Pande v. Mohammad Jslmq Khan, (19IU) 18 A .L .J . 162, Umrao 
Singh V. K c m tm l ,  ( 19?j 2 ) I4l I.C. U ) , IlemeMdra Nath v . Tukhi 
Singh, A.I.'R. 19;-iO All. 4:1̂ ,̂ Brijnath Dassv. Juggernath Bass, 
(1879) I.L .R . 4 Cal. 742, and Krishnachandra BhowmiJc v. Pahna 
Bhanahhandar Co., Ltd. {in Liquidation), ( i9 o l)  I.L .R . t>2 Cat 
298, Followed.

A p p e a l  against tliGdocroo of tlie District Ooiirt of 
Tricliiiiopoly in Appeal Suit No. 205 of 1928 
prct'erreci a^'ainst tlio order of tlio Court of tlio 
District Miinsif of Tricliiiiopoly dated 1st Marcli 
19'28 and niado in Execution Petition No. 182 of 
1928 ill Original Suit No. 124 of 1918.

K. G. Srvihwasa Ayi/ar for appellant.
M. S. V aidi/anatha Ai/i/ar for respon.flent.
The Judgment of the Court was delivered by 

yenkatasubba yeis'KATASUBBA Rao J.--ThiB cas0 has had a long
R a g  J .  ^

history. It was coninienced in 1918 and, whiit we 
hope is the final order, we are now pronouncing in 
1936,

Before dealing with the appeal wo must advert 
to a certain matter that has happened. The 
appellant filed an affidavit and persuaded the 
Office to treat the respondent as ii lunatic without 
notice to his Counsel on the record. Some person 
was appointed as his guardian, ad litem,̂  whose 
name was entered in the cause-11 st in tbo x)lace 
of the respondent’s Counsel. The rcs2K)ndont 
was not a lunatic so found by inquisition and 
the procedure adopted, we need hardly point 
out, is extremely irregular. At the request of 
Mr. Vairtyana,tha Ayyar, the respondent’s Counsel^ 
wo directed that his name should appear in tiiis
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day’s list and, wliether tlie respondent is a lunatic C ii in n a m m a l  

or not, lie lias now liad the benefit of being Cihdamhara 
represented by Ms Counsel on tlie record.
His guardian ad litem., we may observe, did 
iieitlier appear in Court, nor was lie represented.

The question argued in tlie appeal is whether 
the plaintiff can be deemed to have carried out 
the direction in the decree In question in regard 
to the deposit of money into Court. That decree 
was passed by the High Court on 17th January 
1928, and it j)rovicled that, on the plaintiff deposit­
ing into Court Rs. 500 within the time mentioned 
there, the defendant was to execute, and get 
registered, a deed of conveyance in her (the 
plaintiff’s) favour ; the decree further provided 
that the defendant was to pay the plaintiff a 
certain amount by way of costs.

The plaintiff deposited into Court within the 
time limited Rs. 157-15-0, that is to say, Rs. 500 
less (i)the costs awarded to her by the decree, (it) 
a further sum representing certain other costs 
which she was entitled to recover by way of 
restitution under section 144, Civil Procedure 
Code, and (iii) the interest on certain items of 
■costs.

It is contended for the defendant-respondent 
that there was a duty cast by the decree upon the 
plaintiif to deposit the full amount of Rs. 600 and 
that she, having committed default, was not 
■entitled to the reconveyance. Mr. Yaidyanatha 
Ayyar has strongly urged that Order XXI, rule 19,
Civil Procedure Code, is inapplicable and that 
therefore the plaintiff was not entitled to deduct 
from the purchase money the costs awarded to 
her. The decree, as worded, gives the plaintiff the
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Chinnammal rigM to demand that the property shall be
CeiBAMiuHA conveyed to her on her depositing the piirchase 

—: money, but it does not confer upon the defendant
 ̂ corresponding right, that is, he cannot, on 

tendering the conveyance, claim the purchase 
money from the plaintiff. It may therefore be 
argued that, as, under the decree by its own force,, 
the defendant is not entitled to recover a sum 
of money. Order XXI, rule 19, ■which refers to two 
parties “ entitled to recover sums of money from 
each other” , is inapplicable. Whether indepen­
dent of the decree the defendant can on tendering 
a proper conveyance demand the purchase money 
is a question which it is urinecessary for the pre­
sent purpose to decide. Assuming, however, that 
Order XXI, rule 19, is inapplicable, the question 
arises, did the plaintiff, in availing herself of the 
set off and deducting the costs, exceed her right 
under the general law ? There is a strong body of 
authority in favour of the view that the kind of 
right which the plaintiff; claims exists apart from 
the provisions of the Code. The point has been 
very fully considered by a Bench of the Allahabad 
High Oourt consisting of S tk a ig h t Ag. O.J.' and 
Mahmood J. in Ishri v. Oopal Sarmi{l). The 
decree there was made in a pre-emption suit and 
very closely resembles the decree in question. 
There also it was provided that the plaintiff was to 
obtain possession on payment of the j)urchase 
money and that he was to get a sum by way of costs. 
The i>laintifl' deposited the purchase money with 
the exception of a sum loss tiian the amount of 
costs awarded to him, and it was held that the 
principle underlying sections 221 and 247 of the

(1) (I«84) T.L.K,. G All. 35:1.
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Code of 1882 (corresponding to Order XX, rule 6, Chinnammai. 
and Order XXI, rule 19, of tlie present Code) Ciudambara 
applied and that tlio plaintiff; was entitled to —-
deduct the costs. Mahmood J. points out ^ery  ̂bao j. 
forcibly that when under the same decree both 
the plaintiff’s right and the defendant’s liabihty 
are declared, it would be idle to drive the former 
to a separate proceeding to recover the costs.
Referring to the argument advanced in that case 
on behalf of the defendant, the learned Judge 
makes the following trenchant observations :

The argament, though plausible, has no force. It seems 
to aim at giving to mere formality the significance of a sub­
stantive effect. For it seems to ns to involve a very untenable 
proposition, that for a pre-emptor decree-holder the only way 
to enforce his decree is to come into Court with the full purchase 
money in the one hand, oifering it to the iTidgment-debtors, 
and to stretch out the other hand asking them to give him the 
coats which the very decree, under which he is depositing 
the purchase money, awards him. The argument also involves 
the contingency that a pre-emptor should pay up the purchase 
money to the judgment-debtors in ready cash, and may have to 
wait possibly for years before recovering from them the costs 
awarded to him by the Court, and it is conceivable that he may 
never be able to recover them at all. We cannot regard such 
results as consonant with the principles of justice, equity and 
good conscience, which we are boand to administer in such 
cases ; and holding these viewS;, we cannot adopt the reasoning 
upon which the judgment of the lower appellate Court proceeds, 
nor the argument urged before us in support of that judgmen,t 
by the learned pleader for the respondents. The effect of our 
views is to apply, by analogy of sections 221 and 247, the 
doctrine of set olf to the case before us— a course which, is 
consonant in principle with that followed by J ackson J . in  
the case of Jugo MoTiun BuJcshee v , Soorendronath Roy 
GJiowdry{l), long after the Legislature formulated the rules 
contained in th e  two sections just referred to.”
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O h in n a m m a l  To the same effect are tlio ca,sos of Ram Lagan
Chidambaua Pa/ride v. Mohammad Ishaq Khan{l) and Unirao 

k o i j ^ a r . Kamva.l(2), wMcli also deal with pre-
VeNKATASUBBA ' , . 1

r a o  j . emption decrees.
The decree with which wo are cori.ceriied is one 

directing specific performance, but in principle, 
for the present purpose, there can bo no difference 
between such a decree and a decree in a pre­
emption suit. In Ileinendra Naih y. TuUhi 
Singhi'i) the principle was extended to a decree for. 
possession. In tliat case, the plaintiff was under 
tlie decree to got possession on depositin.<| a parti­
cular sum and it was held that lie was entitled 
to set off tlie costs against tlie amount he was 
directed to deposit. In Brvjnath, Dass v, Jnr/r/er- 
nath Bass(‘i) the right to sot off the costs due to 
the plaintiff against the amount due by him was 
recognised in a redemption suit. In that case, it 
was held that the j>laintiff -was entitled to redemp­
tion on paying the amount directed less the costs 
awarded to him. The same principle was ex­
tended even further by a Bench of the Calcutta 
High Court in Krishnachandra, Bhowmih y. Pabna 
Dhanahhandar Co., Ltd. (in LiqidduUon}{i)). The 
facts were that the Subordinate Judge’s order 
under which the appellant had paid certain costs 
to the opposite party was subsequently reversed. 
Under a later order of the Judicial Committee in 
the same suit, an amount representing costs was 
payable by him (the appellant) to his opponent. 
When that order was sought to be executed, he 
claimed to deduct from the sum due the amount
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payable to himself. It was held that, independent chinmammal 
of Order XXI, rule 19, on general principles and chidambaha 
in the, exercise of the Ooiirt’s iniierent power, it _ 
could give effect to such a claim.

These cases in our opinion proceed on a correct 
principle and we are prepared to follow them.
First, as to the costs expressly payable to the 
appellant under the decree, the ma,tter stands 
thus : she could have brought into Court the full 
amount of Es. 500 and simultaneously attached a 
portion of that sum for realising the costs due to 
herself. That would be a needless and idle form ­
ality to observe. Secondly, in regard to the costs 
due to her by way of restitution, the right to re­
cover those costs also accrued to her in virtue of 
the same decree of the High Court. In short, the 
claims are in the nature of cross-demands arising 
out of the same transaction and the doctrine of 
equitable set off allowed by Courts of Equity 
holds good.

Mr. Yaidyanatha Ayyar next contends that 
under the High Court’s decree the xolaintitl: was 
not justified in deducting interest on the costs 
incurred in the first Court. We think the expres­
sion “ full costs ”, in the circumstances, includes 
the interest that had already been awarded to her 
by the lower Court. As regards the interest 
deducted on the costs due by way of restitution, 
we see no reason to think that the plaintiff acted 
wrongly. She calculated interest at six per cent 
and had an application been made under section 
144, Civil Procedure Code, interest at that rate 
would have been granted to her.

In the result, we hold that the plalntiiS has 
deposited the proper amount into Court. OChe

5 ■
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CaiDAMHARA
K o t u a n a r .

Chinn'ammal appeal ig allowed ; tlie lower Court’s order is 
reversed and tlie order of t lie  Court of first in­
stance is roBtorod. The defendant niiall pay the 
plaintiff’s costs in the two Courts below ; in this 
Court we make no order as to costs.

A .S .V .

19B6,
March 19.

APPELLATE CITIL.

before Mr. Justice Varadacliariar and Mr. Justice, Mockett.

M ORAFAE'ENI V E B E A Y Y A  am d n in e  o t h e e s  

(Defendants 1 to 5 and 7 t o  9 and N i l ) ,
A pI’BI.LANTS;

V.

SE.EE RAJA BO'M M ADBVARA V lM K A T A  B H A S H Y A -  
K A llL A  RAO BAlrlADIJBj M iw o b  r e p e e s e n t e d  by 

M r .  M . V .  R a m a  U a o  N a i d f  G a b u ,
(pLAIN irW ’) , liBSPON M N T.*

Hindu, Jjcvw—-Father-— hy, granting occupancy rights in 
homefarm lands— Binding nature of, against minor son, 
as alienation hy manager or gwrdicm or as conversion o f  
homefarm lands into ryoti lands by “  landholder within 
meaning o f Madras Estates Land Act ( /  o f  1008)-— Parti­
tion suit hy son against father— Preliminary and final 
decrees in — Grant of faita between dates o f— Village in 
which lands situated— AUobnent of, to sons share, by final 
decree— '8s, 3 (5)j 46 and 181 o f Madras IJstates Land, 
Act— Declaration of invalidity o f patta and recovery o f  
mesne profits— Suit hy son fo r— Decree for son in-— Pay­
ment by him of amount realised under patta and utilised in 
payment of debt binding upon him condition of, if~—'Indian 
Contract Act ( I X  of ss. 64 and Specific
JleJief Act (J  0/  1877), sec. 4>1— 'Effect o f— Past profits-— 
Son’s right to,

A  suit for partition instituted on belialf of a minor Bindti. 
non ag-ainst .hii) father was compromised and a preliminary

A ppeal N o. 25 o f  K).‘i2.


