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APPELLATE CIVIL,
Before Mr. Justice Varudachariar and Mr. Justice Horwill,

SWAMINATHAN CHETTIAR aliszs ARUNACHATAM
CHETTIAR (Pusmvrivy), APPRLLANT,

V.

V.E N, K. R.M V. R M. SOMASUNDARAM CHETTTAR,
AND A¥ormER (DEfENDANTS), RESPONDENTS.*

Code of Civil Procedure (Act V of 1908), sec. 20 (5)—Non-
resident foreigner— Couse of action against him oarising in
British India—Suit against him and others who were not
foreigners, but some of whom resided within and others
outside the jurisdiction of Brilish Indian Court—Leave to
sue all the defendants obtained wnder sec. 20 (6)—Juris-
diction of the said Court against non-resident foreigner.

C, a non-resident foreigner, on the strength of a rateable
distribution order in hig favour passed by a British Indian
Court, drew a sum of money from the said Court. S and K
who claimed to hold a decree against the same judgment~
debtor were excluded from the benefits of the said order. S
and K took the matter up in revision to the High Court with-
out success. When the matter was pending in the High Couxt
C died. S and K filed a suit under section 78 (2) of the Code
of Civil Procedure for reopening the said rateable distribution
order. In the said suit they impleaded, as defendants, C’s son
who also was a non-tesident foreigner and a number of others
who were also benefited by the said order. Some of the other
defendants were also not residing within the territorial juris-
dietion of the said Court though residing within British India.
Under section 20 () of the Code, S and K had obtained leave
of the Court to file the suit. A decree was passed against C’s
son and others. C’sson filed a suit, out of which the present
appeal arose, against S and X for a declaration that the decree
obtained by them against him was void and inoperative on the
ground that it was his father and not he who drew the money
from Court and that he was a non-resident foreigner who had

* Appeal No. 80 of 1936.
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not by any act of his own submitted to the jurisdiction of that bWAMINATﬂAN
Court and as such the Court had no jurisdiction to pass a decree Sos-
against him in an action in personam. SUNDARAM.

Held—(i) So far as the plaintiff was concerned the suit filed
by S and K was based on a cause of action which arose in British
India since the withdrawal of the sum of money took place in
British India. The question of jurisdiction alone was open to the
plaintiff and not the one relating to the correctness of the decree.

(ii) In a suit of this kind the Court grants leave to sue

under section 20 to include defendants not residing within the
local limits of its jurisdiction, and when leave is granted the
suit is deemed to have been properly instituted even as against
such defendants. It mukes no difference for this purpose
whether those defendants are residents of British India though
outside the Jocal limits of its jurisdiction or they are persons
residing outside British India. Some parts of the said section
give jurisdiction to British Indian Courts even in actioms in
personam against non-resident foreigners. There is no reason
to read clause () of the said section as limited to persons
merely residing outside the limits of the territorial jurisdiction
of the Court but within British India.

Girdhar Damodar v. Kassigar Hiragar(l), Massey v.
Heynes(2) and The Duc d’Aumale(8), relied on.

(iii) The Court had jurisdiction to pass the decree.

APPEAL against the decree of the Court of the
Subordinate Judge of Rammnad at Madura in
Original Suit No. 43 of 1933.

T. R. Venkatarama Sastri, T. V. Rajagopalan
and 7. R. Srinivasa Ayyar for appellant,.

M. Patanjali Sastri and T. K. Samdamramcm
for respondents.

The JUDGMENT of the Court was delivered
by VARADACHARIAR J.—This appeal arises out of VArinty
a suit ipstituted by the appellant in the Sub-
Qourt of Ramnad, for a declaration that the decree

(1) {1893) LI.R. 17 Bom. 662. (2) (1888) 21 Q.B.D. 330, 334.
(3)[1903] . 18.
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gwanmarnan obtained against him by the present defendants

v.
BoMA-

SUNDARAM,

VARADA-

CHARIAR J.

in Original Suit No. 57 of 1922 on the file of that
Court was void and inoperative and for an injunc-
tion restraining these defendants from executing
that decreo either in British India or elsewhere.
The declaration was sought substantially on tho
ground that the plaintift was a non-resident
foreigner domiciled in the Puduko‘otnh State and
that the Ramnad Sub-Court had no jurisdiction
to pass a decrce against him in an action in per-
soncin. The lower Court dismissed the suit.
Hence this appeal by the plaintift.
Original Suit No. 57 of 1922 was a suit instituted
by the prosent defendants, under the provisions
of section 73 (2), Civil Procedure Code, secking to
reopen a rateable distribution ordercd by the Sub-
Oourt, Tanjore, to the exclusion of these defend-
ants who claimed to hold a decree against tho
gsame judgment-debtor. The present plaintiff’s
father Chidambara Chetti was onc of the creditors
who on the strength of 4 decree obtained by him
in the Chief Court at Rangoon claimed rateable
distribution in the Tanjore Court and drew a sum
of Rs. 5,300 odd in April 1914 from the Tanjore
Court by way of rateable distribution. Against
that ovder the present defendants had filed a civil
revision petition in this Court which happenaod
to be pending for a period of about seven years
and was ultimately dismissed; and it was alter the
dismissal of the revision potition that the present
defendants instituted Original Suit No. 57 of 1992
for recovery of their share in the assets which,
accordmg to thelr con’rentlon had been wr ongly
distributed to the various creditors who wore
jmpleaded as defendants in Original Suit No. 57
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of 1922. The circumstances which made it possi- Swarmvarmax
ble for the present plaintiff to impeach the  Somsa .
jurisdiction of the Rammnad Sub-Court as against ~ o™
him were that his father who drew the money in g e
1914 died in 1918 while the civil revision petition
cwas still pending in this Oourt and that the
plaintift who was impleaded as a defendant in
Uriginal Suit No. 57 of 1922 did not himself draw
the money in question.

1t has not been disputed that the plaintiff is a
non-resident foreigner and has not by any act of
his own submitted to the jurisdiction of the
Ramnad Sub-Court. As against the plaintiff’s
contention, it has been urged by the defendants
that the cause of action on which Original Suit
No. 67 of 1922 was founded, viz., the withdrawal
of the money by way of rateable distribution,
undoubtedly arose in British India and it has
heen contended that it is now well settled that
oven as against a non-resident foreigner, the Courts
in British India have jurisdiction in personam in
suits based upon a cause of action arising in
British India ; see Girdhar Damodar v. Kassigar
Hiragar(l) referred to with approval by the Privy
Council in Annamali Chetty v. Murugasa Chetty(2).
See also Rambhat v. Shankar Baswani(3).
‘Whatever thoe validity of a decree passed in such
circumstances may be, when such a decree is
impugned in a foreign Court, it is admitted by the
learned Counsel for the appellant that in the pre-
sent suit which was also instituted in a British
Indian CQourt wo can only consider whether
according to the Municipal Law in force in British

(1y (1893) LLR. 17 Bom. 662, (2) (1903) LLR. 26 Mad. 54k (P.C).
‘ ) (1901) T.L.R. 26 Bow, 528,
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SWANMINATHAN India the Ramnad Sub-Court had jurisdiction to

‘%mf A-
SUNDARAM,

V ARADA-

CHARIAR J.

decree Original Suit No. 57 of 1922 against the
present appellant.
Learned Counsel for the appellant seeks to
answer the defendant’s argument by drawing a
distinction hetween his clients’ liability as the son
or legal representative of his father and his client’s
personal liability and he contends that the
Ramnad Sub-Court had no jurisdiction to pass a
personal dacree against his client as it has done in
Original Suit No. 57 of 1922. It seems necessary
in dealing with this contention to emphasise the
distinction between the question of the cxistence
of jurisdiction and that of the correctness or
othorwise of the decree passed in the suit. It is
admitted that if the Court had jurisdiction over
the present plaintiff in Original Suit No. 57 of
1922, it is not open to us in this suit to examine
the correctness or otherwise of the decree passed
in that suit. In this view the learned Counsel for
the appellant rightly rofrained from pressing
before us many of the issues raised in the lower
Court in the present case which really bear on the
merits of the decigion in Original Suit No. 57 of
1922 and are not strictly relevant to the question
of jurisdiction. Bearing this distinction in mind,
it is ditficult to accede to the contention urged by
the learned Counsel for the appellant. The only
cause of action relied on in Original Suit No. 57
of 1922 was the withdrawal of money from the
Court in British India under the rateable distribu-
tion order. It therefore cannot be held that tho
suit was not based ona cause of action arising in
British India. Assuming for the moment that the
proper decision for the Court to have given in
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Original Suit No. 57 of 1922 as against the present SWAMINATHAN
plaintiff would only have been a decree limited  Soma-
to the joint family properties or the assets of et
the father Chidambara in the hands of the op R0
appellant, this is obviously a question relating

to the correctness of the decree and not a question

of jurisdiction.

Learned Counsel suggested to us at one stage
of his argument that the plaintiff’s capacity in
his character as legal representative or son of his
father is so wholly different from his individual
capacity that we should hold that though in his
character as his father’s son or representative ho
might have been properly impleaded in Original
Suit No. 57 of 1922, he must be dealt with as not a
party at all in his individual capacity and he
invoked the analogy of the position of a trustee
in relation to his personal estate and to the trust
ostate respectively. But when we drew his atten-
tion to the line of cases in this country under
section 47 of the Civil Procedure Code holding
that even a person who is sued as a representative
is a party to the suit within the meaning of sec-
tion 47 when he is claiming that cortain properties
belonging to him in his personal right are not to
be attached in exccution of a decree obtained
against him as legal representative, learned Counsel
admitted that the analogy of a trustee was not a
truc analogy. We are therefore unable to accept
the appellant’s contontion that so far as he was
concerned Original Suit No. 57 of 1922 was not
founded on a cause of achkion which arose in
British India.

There are one or two other grounds advanced
in the Qourt below and also suggested before us
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SWAMINATIAY in support of the defendants’ contontion that the

Smm-
SUNDARAM.

]

VARADA-

CHARIAR .

Ramunad Sub-Court was competent to deal with
Original Sunit No. 57 of 1922 against the present
plaintiff. In the view we have taken above it
will be sufficient to deal with these othoer conten-
tions briefly. One of them is that the plaintilt
wag one of the partners in tho T.A. Firm or family
businoss carried on by his father Chidambara
and that the plaintiff’s liability for refund of the
money drawn by Chidambara under the rateable
distribution order was therefore a porsonal liabi-
lity and not merely the liability of a son or legal
representative. There is cortainly some evidence
to support the contention that in relation to tho
T.A. Firm the plaintiff was more than a mero
joint family member interested in the business.
Admittedly in 1916 the plaintiff was adjudicated
insolvent along with his father in respect of the
debts due by the T.A. Firm. Thiscould only have
been on the footing that he was personally liable
for those debts as a partner and his liability was
not merely that of a member of a joint Hindu
family. At one stage a doubt was raised whether
the plaintiff had attained majority at all in 191
0 as to impose upon him a personal lability to
refund the money withdrawn by his father under
the rateable distribution order ; but in view of
the affidavit filed by him during the insolvoney
proceedings we are unable to accept the appellant’s
suggestion that he had not attained majority in
1914. If therefore plaintiff’s father should be held
to have withdrawn the money under the rateablo
distribution order as one of the membors of the
firm in which the plaintiff was also a partnoer, the
cause of action was one which accrued both
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against the plaintiff and his father and in that SWauYarsa
sense Original Buit No. 57 of 1922 was as against Suﬁ‘;ﬁh
the presoent plaintiff a suit founded on a cause of Vo
action which arose in British India. Alterna- cuarir J.
tively, learned Counsel for tho respondents con-

tended that even if that suit was not as against

this plaintiff founded on a cause of action that

arose in British India, the Court had full jurisdic-

tion in that suit by reason of the provisions of

section 20 (0) of the Code of Civil Procedure. As

already stated, that suit was instituted against a

number of defendants who had obtained rateable
distribution under the same order and, as some of

the defendants in that suit (inclnding the present
plaintiff) were not resident within the limits of

the territorial jurisdiction of the Ramnad Court,

leave was obtained under section 20 (b) of the

Code to implead them in that suit. There can be

no doubt that as against most of the defendants

to that suit that suit was properly instituted

in the Ramnad Court. In these circumstances,
learned Counsel for the respondents contends

that if in a suit of that kind the Court grants

leave to include defendants not resident withip

the limits of its jurisdiction, the sumit must be
decmed to have been properly instituted even as

against the latter defendants and that it makes

no difference for this purpose whether those
defendants are residents of British India though

outgside the local limits of the Court’s jurisdiction

or they are persons residing outside British India.

This contention receives some support from the

- reagoning of SARGENT C.J. in Girdhar Damodar v.
Kassigar Hiragar(l). If in respect of somo parts

—

(1) (1893) T.L.R. 17 Bom, 662.
S84
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gwaminaraN of section 20 the Code 1w to be congtrued as

v
SoMA"
SONDARAM.
VARADA-
CHARIAR J.

giving jurisdiction to Britizh Indian Courts oven
in actions in persoamin as against non-resident
foreigners, there is no reason to rvead claase (6)
of section 20 as limited to persons merely resi ding
outside the limits of the territorial jurisdiction of
the Court but within British India. The analogy
of Order XTI, rule L (y),0f the Iinglish Supremoe Court
Rules relating to service outside jurisdiction
also supports the respondents’ contention. [t is
obvious that that clause of tho English rule relers
to non-residont foreigncrs. Tho considerations
justifying the recognition of jurisdiction in the
Emnglish Courts cven as against non-residont
foreigners in cases falling under that clause are
indicated in the judoment of Winns J. in Meassey
v. Heynes(l). Trom the decision in The Due
d’ Aumale(2) it is clear thab in cases Lalling under
that clause it ig immaterial that even the cause ol
action did not arise in England. 'The dangoer that
by obtaining leave a plaintiff may bring before
the English or the British Indian Court a person
against whom the domestic Court could nof
reasonably exercise jurisdiction is sulliciently
guarded against by the provision insisting upon
the leave of the Court being obtained in such
cases ; and, as we have alrondy indicated, Original
Suit No. 57 of 1922 was instituted with the leave
of the Court. Any argument as to whether the
leave was or was not preperly eranted in tho
particular circumstances is not one which can
be advanced in a separate suit attacking the
validity of the decree passed in that suit. Wo

(1) (1888) 21 Q.B.D. 330, 331, ) [L03] P, 15,
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accordingly agree with the decision of the learned Swanwarnay
Subordinate Judge that tho contention that as  Sowa
againgt the present appellant the decrec in " oan™
Original Suit No. 57 of 1922 is void for want of sy,
jurisdiction fails.

Thoe learned Counsel for the appellant suggested
another argument based 6n the insolvency pro-
ceedings againgt the plaintiff and his father. It
appears that the adjudication was annulled as the
rosult of a schemo of composition. Relying on
that circumstance, the learned Counsel contended
that the present claim should be regarded as not
enforceable by a regular suit and must have been
proved in the insolvency ifself as a debt. e did
not however seriously insist on that contention
when it was pointed out to him that before the
annulment of that insolvency, the present claim
could not have heen regarded as a debt proveable
in tho insolvency. As stated already, Chidam-
bara had withdrawn the money under an order of
Court which denied the present defendants’ elaim
to rateable distribution. Theve was at that stage
no rolationship of debtor and creditor bhetween
Chidambara and the present defendants nor could
it be said that any liability had come into oxis-
tence till in Original Suit No. 57 of 1922 the Court
made a decree on the ground that the distribution
made under the rateable distribution order was
improper. There is accordingly no force in the
contention based upon the insolvency proceedings.

The appeal faily and is dismissed with costs.

GR.
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