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APPELLATE CIVIL—TFULL BENCH.

Before Siv Lionel Leach, Chief Justice, Mr. Justice
Madhavan Nuoir and Mr. Justice Varadachoriar.

MATHURUMALLI RAMAYYA AND THIRTY OoTHERS
(Perirroners), PeririoNess,

v.

VUPPALAPATI LAKSHMAYYA (ResroNDENT),
REsPoNDENT.*

Code of Civil Procedure (det V of 1908), 0. XLV, ». 7—
Furnishing of security and making of deposit required by
— Hxtension of time for, beyond the periods mentioned in
the rule—~—Power of Court as to—Rule 9 of the Judicinl
Committee Rules—Sec. 112 of the Code—Applicability and
effect of.

Held by the Full Bench.—~The Court has power under
rule 9 of the Privy Council Rules to extend the period allowed
for furnishing the security and the making of the deposit
required by Order XLV, rule 7, of the Code of Civil Procedure
heyond the periods mentioned therein, but the power should
not be exercised without sogent reason.

The effect of the amendment of Order XLV, rule 7, of the
Code is to limit the diseretion of the Court in granting further
time to a maximum period of sixty days beyond the ninety
days which the applicant has of right and if that provision
stood alone the Court would have no diseretion to grant time
beyond the further period of sixty days. But rule 9 of the
Privy Council Rules leaves a discretion in the Court to extend
the time and, by reason of section 112 of the Code, that rule
must prevail over Order XLV, rule 7, of the Code.

Poornananthachi v. Gopalaswami Odayar(l) overruled.

PETITION praying that in the circumstances stated
in the affidavit filed therewith, the High Court
will be pleased to enlarge the time for making the

* Civi] Miscellancous Petition No. 1439 of 1938,
(1) (1932) LL.R. 55 Mad. 835.
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deposit, for security for costs in Privy Council
(ivil Miscellaneous Petition No. 89 of 1938 in
Appeals Nos. 571 of 1931 and 260 of 1932 on the
file of the High Court.

The petition originally came on for hearing
before VARADACHARTAR and PANDRANG Row JJ.
when their Lordships made the following

OrpER OF RevErENCE TO A FyLn BeNew :—

There i a confliet of decisions both In this Court and in the
other High Courts as to the power of the Court to grant an
extension of time heyond the period of six weeks provided for
in Order XLV, rule 7, of the Code of Civil Procedure. In
view of the ohservations in Poornananthuchi v. Gopalaswams
Odayar(l), we think it proper that this question should he
decided by a Full Bench.

The petition came on for hearing in pursuance
of the aforesaid order of reference hefore the Ifull

Bench constituted as above.

ON THE REFERENCE :

K. Kameswara Rao for petitioners.—The Court has power
to extend time even under the scheme of Order XLV of the
Code of Civil Procedure, i.e., even apart from the Judicial
Committee Rules. [Reference was made to Order XLV, rnle 7,
of the Code of 1908 and to section 602, the corresponding
provision in the Code of 1882.] Notwithstanding the change
in the language made by the Code of 1908 the reasoning
applicable to section 602 of the Code of 1882 gtill stands
good. “8hall ™ in the new Code is merely directory and nof,
mandatory. ,

[Tre Cuier JusticE—You want to read the rule as—shall,
unless the Court otherwise directs. ]

The object of the amendment made by the new Code was
to cut down the six months to a lesser period. The Court has
even after the amendment a discretion.

[Tre Crrer Justice.—What was the object of saying ““ not

exceeding sixty days ” if it was not to take away the discretion
of the Court beyond the sixty days ?]

S——

(1) (1932} T.L.R. 55 Mad. 835.



1938] MADRAS SERIES 1009

The provision in rule 7 is not mandatory butis only directory
because no penalty is attached to failure to furnish security
The change is only in rule 7 of Order XLV. There is no
change in the other provisions. “ Not exceeding sixty days”
is intended merely to fix one limit. Even if the Court has no
power to extend time under Order XLV of the Code, it has
power under rale 9 of the Judicial Committee Rules printed on
page 53 of the Appellate Side Raules of this Conrt. As regards
the words, “or make such further or other order in the
premises, ag in the opinion of the Court the justice of the case
requires 7, in the concluding part of that rule, one view is that
those words apply to orders consequential on the cancellation
of the certificate for the admission of the appeal. The other
view is that the Court may either cancel the certificate or make
such other order as is congistent with the justice of the case.
Therefore the Court may grant extension in a proper case. In
cases of extension beyond the 150 days preseribed by rule 7 of
Order XLV of the Code the Court may grant extension under
rule 9 of the Judicial Comumittee Rules, Order XLV does not
say what is to happen if security is not furnished within the
150 days. Raule 9 of the Judicial Committee Rules provides for
such a case. 1t says the Conrt may cancel the certificate or
make such other order, i.e., order extending time. Section 112
of the Civil Procedure Code refers to presentation of appeals.
Appeals to the Privy Council are presented in this Court.
Therefore under the provisions of section 112 of the Code,
rule 9 of the Judicial Committee Rules ought to prevail if there
is held to be a conflict between that rule and rule 7 of
Order XLV of the Code. TUnder rule 9 of the Judicial Com-
mittee Rules cancellation of the cersificate is itself made
discretionary. The elause beginning with “or” provides for
the contingency arising on non-cancellation of the certificate
and for an order being made, i.e., an order alternative to
cancellation. The nature of the order to be passed under that
part of the rule is an order alternative to cancellation, i.e., an
order substituting some other security or extending the time
for furnishing security. The view that the latter portion of
rule 9 of the Judicial Committee Rules must be confined to
extension within the time limited by Order XLV, rule 7, of the
Code is not sound. No express provision is necessary for such
a contingeney because Order XLV, rule 7, itself vests a discre-
tion in such a case. In several of the cases which hold that the

79-a
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Court has no power, rule 9 of the Judicial Committee Rules is
not referred to and the decision is based merely on the language
of Order XLV, rule 7, of the Code.

[Reference was made to the following cases as being in
support of, and against, the contention of the petitioners.—
Civil Miscellaneous Petition No. 8644 of 1931 (BmruLy and
Awanraxrisaya Avysr  JJ.); Civil Miscellaneous Petition
No. 4098 of 1921 (Ramusam and Mavravay NaisJJ.); Poorna~
nanthachi v. Gopalauswami Odayar(1l); Nagireddi v. Saki
Reddi(2); Nilkanth Balwant v. Vidya Narsinha Blarati(3);
Ram Dhan v. Prag Narain(4); Buhadur Lal v. Judges of the
High Court at Allahabad(5); J. N. Surty (Receiver) v. T. S.
Ohettiyar Firm(G); Ma Sein v. Sit Pawng(7); Raj Kumar
Govind Narain Singh v. Shumlel Singh(8); Kamala Kanta
v. Bindhumukhi(9); In re Munna Lal v. Gajraj Singh(10);
and Hukumchand Kasliwalv. Radha Kishen Moti Lal Chamaria,
Messrso(11)].

M. Patanjali Sastri for B. Somayya for respondent.—There
i8 no conflict between rule 9 of the Judicial Committee Rules
and Order XLV, rule 7, of the Code. The two provisions should
be read together and the result of reading them together is
this: The applicant has an absolute right to a particular
pericd. The amendment also vests in the Court a discretion to
grant an extension in a certain cage. Rule D of the Judicial
Committee Rules provides for a state of things arising within
the period within which the Court could grant an extension,
[Varanacmariar J.—Not necessarily so.]

The applicability of section 112 of the Code does not arise
until it is held that there is a conflict between rule 9 and
Order XLV, rule 7. The portion of rule 9 beginning with “or
ete.”, assuming it refers to an alternative order, refers to the
stage at which the question of the cancellation of the certificite
comes in,

[Varapscmarise J.—Once you concede that the application
of Order XLV, rule 7, of the Code will in any measure interfere

(1) (1932) LL.R. 55 Mad. 825, (2) (1922) 18 T.W. 29,
(3) (1927 LL.R. 51 Bom, 430 (V. B.). (4)(1921) LL.R. 44 AlL 216,
(5) (1933) LL.R. 55 All. 432 (F.B.).  (6) {1926) I.L.R. 4 Ran. 265, 263,

{7) 1924) 94 1.C. 590. (8) (1926) 39 C.W.N_ 651,
(9 A.LR. 1929 Pat, 431. (10) A.LR. 1935 Lah. 733.

(11) (1981) LL.R. 7 Luck. 528 (P.C.).
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with the scope of rale § of the Judieial Committee Rules, then
gection 112 of the Code says that rule 9 must prevail.]

Rule 9 must be read with Order XLV, rule 7, and ag
referring to the same topie.

[Varapacuariak J.—1f taking rule 9 alone the Court could
grant an extension in a particular case and Order XLV, rule 7,
is against its granting an extension in such a case, Order XLV,
rule 7, does confliet with rule 9.]

Rale 9 does mot apply to extension of time for granting
security.

[VarapacHARIAR J.—What other default does the vule refer
to 7]

Default in making the application referred to in rule 9.

[Varapaonariak J.—The Code provides for such an applica-
tion.}

The Judicial Commitee Rulesanl Orler XLV, rule 7,0f the
Code must be read together as forming part of the same
geheme. [Rule 10 of the dJdudicial Committee Rules was
referred to.]

[Varapacuariar J—The Judicial Committee Rules refer to
two stages—one, the stage before the admission of the appeal
which is done by the High Court and the other the post-
admission stage when everything takes place before the Irivy
Couneil. ]

There seems to be no such elear-cub division ; but if it is to
be held that there i3 such a clear-cut division, section 112 of
the Code cannot apply to the rules relating to the pre-admig-
sion stage.

[Varaparmariak J.—But section 112 of the Code refers to
presentation of appeals which is done in this Court.]

“Or” in rule 9 of the Judicial Committee Rules does not
necessarily provide for an alternative order. The whole of
that rule including the last clause really deals with the stage
when the appellant has finally failed to give security, i.e., after
all possibilities of getting extension have been exhausted. If,
therefore, the power of the Court to grant extension in such a
case is sought, it must be dehors rule 9, under whatever
provision it may be. Rule 9 doesnot provide for what is to
happen if the certificate is not cancelled. [Reference wasg
made to the maxim, Generalio specialibus non derogunt.]

RAMAYYA
L
LAKsSuMAYYA.
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[Varapacmariak J.—Which iy general and which ig
special?}

Rule 9 of the Judicial Committee Rules is the general
provision and Order XLV, Rule 7, of the Code iy the special
provision,

Cur. adv. vult.

OPINION.

LeacH CJ—The question which has been
veferred ig whethor in an appeal to Ilis Majesty
sn Council the Court has power to extend the time
tor furnishing the sccurity and making the
deposit required by Order XLV, rule 7, of the
(Clode of Civil Procedure beyound the periods
mentioned therein. The rule provides that
where the certificate permitting the appeal is
granted the applicant shall furnish the sccurity
and make the deposit within ninety days or such
farther period not excceding sixty days, as the
Court may upon cause shown allow from the date
of the decree complained of, or within six wecks
from the date of tho grant of the certificate, which-
ever ig the later date. The words *“ within nincty
days or such further period, not exceeding sixty
days, as the Court may upon cause shown allow”
were substituted for the words “ within six
months” hy Act XX'VI of 1920. The amendment
was made in order to expedite appeals to the
Privy Council by restricting the Court’s discretion
to extend the time. Up to then it had been the
uniform practice in the Courts in India to grant
extensions of time and it would appear that tho
impression had been created that they had heen
too lenient when dealing with such appli tions.
The rule as it stood before the amendment was
regarded by the Privy Council itsclf as being
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merely directory although it had intimated that
it should not be departed from without cogent
reasons ;  Burjore and Bhawani Pershad v.
Mussumat Blhagana(l).

Since the amendment there has beon a conflict
of judicial opinion on the question whether the
anmended rule has the effect which the Legislature
intended it to have. Tho conflict has arisen by
reason of the provisions of rule 9 of the rules
framed by the Privy Council and section 112 of
the Code of (ivil Procedurc. TRule 9 reads as
follows : ) ‘

“ Where an appellant, having obtained a certificate for the
admission of an appeal, fails to furnish the security or make
the deposit required (or apply with due diligence to the Court
for an order admitting the appeal), the Coart may, on its own
motion or on an application in that behalf made by the
respondent, cancel the certificate for the admission of the
appeal, and may give such directions as to the costs of the
appeal, and the security entered into by the appellant as the
Court shall think fit, ov make such further or other order in
the premises, as, in the opinion of the Court, the justice of the
case reguires.”’

Section 112 (1) () of the Code of Civil Procedure
states that nothing in the Code shall be deemed

“to interfere with any rules made by the Judicial
Committee of the Privy Council, and for the time being in
force, for the presentation of appeals to His Majesty in
Couneil, or their conduact before the said Judicial Committee
Stated broadly the conflict is this: Some Judges
have regarded the amendment of Order XLV,
rule 7,0f the Code of Oivil Procedure as constitut-
ing an overriding statutory prohibition of
extension beyond sixty days after the initial period
of ninety days, while other Judges have considered
that rule 9 of the Privy Council Rules governs

(1) 1883 L.R. 11 LA, 7.
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the situation by reason of section 112 of the Code
and still leaves the granting of time a matter of
cdliscretion.

In Nikanth Babwant v. Vidya Narsinia
Bharati(l) a Full Bench of the Bombay High
Court expressed itself strongly in favour of the
view that rule 9 has left the Court a discretion in
the matter. The question was referred to a Full
Bench ag SHAH J. and FAWCETT J. had disagreed,
SuAH J. being of the opinion that the Court had
still power to extend the time for cogent reasons
while FawerTT J. considered that the amendment
of Orvder XLV, vale 7, in 1920 restricted any
extension beyond sixty days after the ninety
days had expired. The ull Bench consisted of
MARTEN C. J. and CruMP and PATKAR JJ., and
they were unanimous in adopting the opinion of
SuAH J.  After pointing out that there was no
express penalty provided by Order XLV, rule
7, for failure to furnish the security and to
make the required deposit, MARTEN (.J. observed
that as there was an inconsistency between
Order XLV, rule7, and rule 9 of the Privy
Council Rules, the Privy Council rule must
prevail by virtue of the provisions of section 112.
On this basis the Court granted an cxtension
beyond the additional period of sixty days. The
appeal was in due course heard by the Privy
Uouncil and the judgment of their Lovdships ig
reported as Nilkanth Balwant v. Vidya Narsinh{(2).
The judgment, however, makes no reference to

the action of the Bombay High Courtin extending
the time.

(1) (1927 LLR. 51 Bom. 430 (F.B).  (2) (1930) LL.R. B¢ Bow. 495 (P.C.)
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Nilkanth DBalwant v. Vidya Narsinha Bha-
rati(l) was consgidered by BEAsLeY CJ. and
CURGENVEN J. in Poornananthachi v. Gopala-
swami Odayar(2), but they found themselves
unable to share the opinion of the Bombay Iligh
Court. BEASLEY C.J. considered that rule 9 of
the Privy Council Rules gave nothing more than
the right to cancel the certificate, but if it could
be read as giving the Court power tc extend the
time, the extension could not exceed the sixty
days provided by Order XLV, rule 7. The learned
CHIEF JUSTICE did not imagine that rule 9 was to
have a different effect from Order XLV, rule 7,
as rule 9 and the amendment to Order XLV,
rule 7, came into effect on the same date (1st
January 1921). CURGENVEN J. delivered a sepa-
rate judgment to the samo effect. In Nagiredd:
v. Saki Reddi(3) OLDFIELD and RaMESAM JJ.
also held that the Court had no power to
extend the time beyond the sixty days, but
this decision was before the decision in Nii-
kanth Balwant v. Vidya Narsinha Bharati(l)
and RAMESAM J. later changed his opinion. In
Bamakrishna Ayyar v. Parameswara Ayyar (Civil
Miscellaneous Petition No. 3644 of 1931) REILLY
and ANANTAKRISONA AYYAR JJ. followed MNVil-
kanth Balwant v. Vidya Narsinha Bharati(l) and
their decision was accepted by RAMESAM J. sitting
with MADHAVAN NAIR J. in Kilaru Ramakotialk
v. Dharmabotla Subramanyam (Civil Miscellane-
ous Petition No. 4993 of 1931).

The only decision of the Calcutta High Court
to which we have been referred is that of Raj

(D (1927 TLR. 51 Bom. 430 (F.BY
(2) (1932) L.I.R. 55 Mad. 835. B) (1922) 18 L.W. 29,
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Kumar Govind Narain Single v. Shamlal Singlh(l)
where RANKIN O.JJ. and GHOSE J. expressed the
opinion that rule 9 of the Privy Council Rules
did not empower the High Court to grant an
extension beyond the sixty days. The Bombay
decision is not referred to in the judgment and
presumably was pot considered. The Allahabad
High Court has also decided that there is no
power of extension beyond the sixty days: Ran
Dhan~.Prag Narain(2) and Bahadur Lalv. Judges
of the High Couwrt at Allahabad(3). The latter
case was decided by a I'ull Bench consisting of
MyrerJI A.C.J. and KING and NIAMAT-ULLAH JJ.
MUKERIT A,C.J. and KiNG J. werc of the opinion
that there was mno discretion left in the Court
after the expiration of the sixty days, while
NI1AMAT-ULLAH J. held that there was. KING J.
considered that rule 9 could be read as applying
to a failure to comply with an order falling
within the maximum period allowed by
Order XLV, rule 7, and MUKERIT A.C.J. agreed
with him. NIAMAT-ULLAH J. did not consider
that Order XLV, rule 7, necessarily implied that
the Court had no power to grant an extension for
more than sixty days, but assuming that it did
conflict with rule 9, he agreed with the opinion
of the Bombay High Court that the latter rule
prevailed. The Patna and the Lahore High Courts
have also held that there is no power to extend
the time beyond the sixty days: Kamala
Kanta v. Bindhwmukhi(4) and In re Munna Lal v,
Gajraj Singh(5). The Lahore High Court considers

(1) (1926) 39 C.W.N. 651. @) (1921) LL.R. 44 ALl 216
(3) (1933) LL.R. 55 AlL 432 (F.B.).  (4) ALR. 1929 Put, 431.
(5) ALR. 1985 Lak, 733,
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that the words “ make such further or other order
in the premises asg, in the opinion of the Court, the
justice of the case requires” are intended to
cover merely incidental orders necessitated by the
cancellation of the certificate.

I have already pointed out that in amending
Order XLV, rule 7, the Legislature intended to
limit the discretion of the Court in granting
further time to a maximum period of sixty days
beyond the ninety days which the applicant has
of right—there would be no rcason for the amend-
ment otherwise—and I am of the opinion that
the words of the amendment effect their object
so far as the Code is concerned. Therefore, if
Order XLV, rule 7, stood alone, I should have no
hegitation in holding that the Court had no
discretion to grant time beyond the further period
of ¢ixty days. But, if there is conflict between the
Code and the Privy Council Rules, the Rules must
prevail. Section 112 of the Code says so in very
plain language. Consequently the question is
reduced to this : Does rule 9 of the Privy Council
Rules give a discretion to the Court to extend
the time? If it does, nothing in Order XLV,
rule 7, can take away that discretion. In my
opinion rule 9 does leave a discretion in the Court,
and therefore must prevail over Order XLV,
rule 7. I read rule 9 in this way : On failure by
the applicant for leave to appeal to the Privy
Council to furnish the security or make the
deposit the Court has two courses open to it.
It may cancel the cerfificate and pass conse-
guential orders or it may instead of cancelling
the certificate make such “other” order ag it
considers requisite. If it does not cancel the

RAMAYYA
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certificate the only other order it can pass is to
extend the time for furnishing security or mak-
ing the deposit, or doing both, as the case may be
Tho furnishing of security and the making of
the deposit are conditions which must be com-
plied with before the appeal can be lodged in the
Privy Council. It must be cancellation or
extension.

We have been asked to hold that the words
“make such further or other order in the premisos,
as, in the opinion of the Court, the justice of the
case vequires” are to be read with the words
“may give such dirvections as to the costs of the
appeal, and the security entered into by the
appellant as the Court shall think fit 7, but, with
respect to the judicial opinion which has suppor-
ted this construction, I consider its acceptance
would mean violating the plain meaning of tho
rule.

It is very desirable to gnard against delay in
the prosccution of appeals to the Privy Council
and it is unfortunate that there should be this
contlict between Order XLV, rule 7, and rule 9 of
the Privy Council Rules, but at the same time
I do not think that it isx of much practical
importance. With the amendment of Order XLV,
rule 7, before it, the Court is not likely to grant
more than sixty days beyond the initial ninety
days, unless the circumstances are very
exceptional.

For the reasons indicated I would answer the
reference in this way. The Court has powecr
under rule 9 of the Privy Council Rules to extend
the period allowed for furnighing the socurity and
the making of the deposit required by Order XLV,
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rule 7, beyond the periods mentioned thercin, puyagya

- - d Iq - - r \} ~r 1‘.'"‘4 ~ 1". .
but the power should not be exercised without ¢, *
cogent reason.

MADHAVAN NAIR J.—-1 agrec.
VARADACHARIAR J.—T1 agree.

APPELLATE CIVIL

Before Sir Lionel Leach, Chief Justice, and
M. Justice Madhavan Nair.

CHOCKATLINGAM CHETTIAR (SisTH DEFENDANT), o
APPELLANT, Mareh 29,

Y.

MUTHUKARUPPAN CHETTIAR AND SEVEN OTHERS
(Prai¥Tirr AND DEFENDANTS 1 70 5 AND 7 AND 8),
REsronpuNts.™

Hindy law—Joint fumily— Manager of— Contract of pariner-
ship by, with strangers—If, and when, other members of
the joint family also become partners—Partition—Consent
decres not effecting immediale severance of stalus but only
embodying arrangement to be carried into effect if and when
a partition subsequently takes place—Subsequent comtract
implying the continuance of joint status—Effect of.

In a snit for partition among the members of a joint Hindu
family, a consent decree was passed which declared, inter alia,
that certain members were entitled to a half share and certain
other members were entitled to the other half. In a subse-
quent suit a question arose as to the statns of the family after
the consent decree. It was found: (i) that the partition.
decree was not intended to alber the joint family status, but
wag merely regarded as embodying arrangements to be carried
into effect, if and when a partition did in fact take place,

* Appeal No. 379 of 1933.



