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APPELLATE CIVIL—POLL BENCH.

Before Sir Lionel Lexidi, Chief Justice, Mr. Justice 
Madhavan Nair and Mr. Justice Varadacharicir.

MATHUKUMALLI RAMAYYA and  thirty others

(P etition ers), P etitioners , Ax>ril’l2.

V .

VUPPALAPATI LAKS'HMAYYA (R espon dent), 
E.espondent/'^

Code of Civil Frocedure (Act V  o f  1908), 0. X L V ,  r. 7—  
Furnishing o f security and mahing o f  deposit required by 
— Extension o f time fo r , heyond the periods mentioned in 
the rule— Power of Court as to— Buie 9 o f the Judicial 
Committee Mules— Sec. 112 of the Code— Applicability and 
effect of.

Held by the Full Bench.— The Court liaa power under 
rule 9 of the Privy Council Rules to extend the period allowed 
for furnishing the security and the making of the deposit 
required by Order XLV, rule 7, of the Code of Civil Procedure 
beyond the periods mentioned therein, but the power should 
not be exercised without cogent reason.

The effect of the amendment of Order ^LV, rule 7, of the 
Code is to limit the discretion of the Court in granting further 
time to a maximum period of sixty days beyond the ninety 
days which the applicant has of right and if that provision 
stood alone the Court would have no discretion to grant time 
beyond the further period of sixty days. But rule 9 of the 
Privy Council Hules leaves a discretion in the Court to extend 
the time and, by reason of section 112 of the Code, that rule 
must prevail over Order XLY, rale 7, of the Code.

Foornananthachi v. Gopalaswami Odayar{l) overruled.

P e t it io n  praying th a t in the circum stances stated  
in. the affidavit filed therew ith , the H ig h  Go art 
w ill be pleased to enlarge the tim e for m a k in g  the

* Civil Miscelianeous Petition No. 1439 of 1938.
(1) (1932) I.L.R. 55 Mad. 835.

79



r a m a y y a  deposit for security for costs in Privy Council
laksumayya. Civil Miscellaneous Petition No. 89 of 1938 in

Appeals Nos. 571 of 1931 and 260 of 193.2 on tlie 
file of tlie High. Court. 

The petition originally came on for hearing’ 
■before Y a e a d a c h a e ia e  and Pan deang  Eow  JJ. 
wlien their Lordships made the follow ing

O rder ojp R efebence to a  P ull B ench ;—

There is a conflict of deoLsions both in this Court and in the 
other High Courts as to the power of the Oouvt to grant an 
extension of time beyond the period of six weeks provided for 
in Order XLY, rule 7, of the Code of Civil Procedure. In 
view of the observations in Poorncinantliaclii v. Gopctiastoami 
Oda,y(ir(l), we think it proper that this question should be 
decided by a T’ull Bench.

The petition came on for hearing in pursuance 
of the aforesaid order of reference before the Eull 
Bench constituted as above.
Gist THE E e f e e e ^̂ ce :

K . Kameewara Rao for petitioners.— The Court has power 
to extend time even under the scheme of Order XLV of the 
Code of Civil Procedurê  i.e.j even apart from the Judicial 
Committee Rules. [Reference was made to Order XLV, rule 7, 
of the Code of 1908 and to section 602, the corresponding 
provision in the Code of 1882.] Not withstanding the change 
ill the Jangtiage made by the Code of 1908 the reasoning 
applicable to section 602 of the Code of 1882 still stands 
good. Shall in the new Code is merely directory and not 
mandatory.

[T he Chief Justice.— You want to read the rule as— shall, 
unless the Court otherwise directs.]

The object of the amendment made by the new Code was 
to cut down the six months to a lesser period. The Court lias 
even after the amendment a discretion.

[T he Chief  J ustioe.— What was the object of saying not 
exceeding sixty days '' if it was not to take away the discretion 
of the Court beyond the sixty days ?]
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The provision in rule 7 is not mandatory but is only directory Kamay^a

because no penalty is attached to failure to furnish security. L a k s h m a y y a .

The change is only in rule 7 of Order XLV. There is no 
change in the other provisions. Not exceeding sixty days’ ’ 
is intended merely to fix one limit. Even if the Court has no 
power to extend time under Order XLV of the Oodê  it has 
power under rule 9 of the Judicial Committee Rules printed on 
page 53 of the Appellate Side Eules of this Court. As regards 
the words, or make such farther or other order in the 
premises, as in the opinion, ot the Court the justice of the caae 
requires ” , in the concluding part of that rule, one view is that 
those words apply to orders consequential on the cancellation 
of the certificate for the admission of the appeal. The other 
view is that the Court may either cancel the certificate or make 
such other order as is consistent with the justice of the case.
Therefore the Court may grant extension in a proper case. In 
cases of extension beyond the 150 days prescribed by rule 7 of 
Order XLV of the Code the Court may grant extension under 
rule 9 of the Judicial Committee Rules, Order XLV does not 
say what is to happen if security is not furnished within the 
ISO days. Rule 9 of the Judicial Committee Rules provides for 
B u ch  a case. It says the Court may cancel the certificate or 
make such other order, i.e., order extending time. Section. 112 
of the Civil Procedure Code refers-to presentation of appeals.
Appeals to the Privy Council are presented in this Court.
Therefore under the provisions of section 112 of the Code, 
rule 9 of the Judicial Committee Rules ought to prevail if there 
is held to be a conflict between that rule and rule 7 of 
Order XLV of the Code. Under rule 9 of the Judicial Com- 
mittee Rules cancellation of the certificate is itself made 
discretionary. The clause beginning with or provides for 
the contingency arising on non-cancellation of the certificate 
and for an order being made, i.e., an order alternative to 
cancellation. The nature of the order to be passed under that 
part of the rule is an order alternative to cancellation  ̂ i.e., an 
order substituting some other security or extending the time 
for furnishiog security. The view that the latter portion of 
rule 9 of the Judicial Committee Rules must be confined to 
extension within the time limited by Order XLV, rule 7, of the 
Code is not sound. No express provision is necessary for such 
a contingency because Order XLV, rule 7̂  itself vests a discre  ̂
tion in such a case. In several of the cases which hold that thQ 
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Eamayya Court tas bo power, rule 9 of the Judicial Committee Rules is 
I c not referred to and the decision is based merely on the language
^ of Order XLV, rule 7. of the Code.

[Reference was made to the following cases as being in 
support of, and against, the contention oE the petitioners-.—  
Civil Miscellaneous Petition No. 364-1 of 1931 (KsrLLY and 
Anantaicpjshna A'Syab JJ.) ; Civil Misoellaneons Petition 
No. 4993 of 1931 (Eamesam and Madptavan Naib JJ.); Foorna- 
nanthachi y. Gopalasioami Odayar{l) ; Nagiredii v. 8aJci 
neddi(2); NiIJcanth Sahvant v. Vidya N'arsinha Bliarati{?>) ]
Bam Dhan v. Frag Narain{4<) 5 Bahadur Lai v. hidges o f the 
RigJi Court at Allahahad{5) ; J. iV. Surty (Receiver) v. T. S. 
Chettiyar Firm(G) ; Ma Sein v. Sit Fa.iing{7) ] Raj Kumar 
Govini Narain SingJi v. Sliamlal 8i7igli{%) ; Kamala, Kanta, 
V . SindhumuJchi{9)] In re Munna Lai v .  Ga,jraj Singh (10) ■, 

and Eukiimchand Kasliwalv. Radlia Kislien Moti Lai Ohamaria, 
J /e 5 s r s . ( l l ) ] .

M. Patmjali Sastri for B. Somayya for respondent.-—There 
is no conflict between rule 9 of the Judicial Committee Rules 
and Order XLY, rule 7, of the Code. The two provisions should 
be read together and the result o£ readin̂ !> them tog-ether is 
this; The applicant has an absolute rig;ht to a particular 
period. The amendment also vests in the Court a discretion to 
grant an extension in a certain case. Rule 9 of the Judicial 
Committee Rules provides for a state of things arising within 
the period within which the Court could grant an extension. 
[V aradachap.iar J.—Not necessarily so.]

The applioabilitj of section 1 1 2  of the Code does not arise 
until it is held that there is a conflict between rule 9 and. 
Order XLV_, rule 7. The portion of rule 9 beginning with “ or 
eto/ ,̂ assuming it refers to an alternative order, refers to the 
stage at which the question of the cancellation of the certificate 
comes in.

[V aradachaeiar  j .—Once you concede that the application 
of Order XLV, rule 7, of the Code will in any measure interfere
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with tlie scope of rale 9 of the Jadicial Corniriittee Riileâ  then R a m a y y a  

aection 112 of the Code says that rule 9 must prevail] Lv̂ ksuIiayya.
Kale 9 mast be read with Order XLV_, rule 7, and as 

referring to the same topic.
[VARADAOHABiAR J.— If taking rule 9 alone the Court could 

grant an extension in, a partioalar case and Order XLV, rale 7, 
is against its granting an extension in such a casê  Order XLV^ 
rule 7j does conflict with rule 9,]

.Rule 9 does not apply to extension of time for granting 
security.

[ V a r a d a o h a r i a k  J.— What other default does the rule refer 
to ?j

Default in making the application referred to in rule 9.
[ V a e a d a o h a r i a b  j . —The Code provides for suoh an applica­

tion.]
The Judicial Oommitee Rules ani Order XLY. rale 7;, of the 

Code must be read together as forming part of the same 
sclierne. [Rale 10 of the Judicial Committee Rules was 
referred to.]

[ V a r a d a c h a r i a k  j .— The Judicial Committee liules refer to  

two stages—-one, the stage before the admission of the appeal 
which is done by the High Court and the other the post- 
admission stage when everything takes place before the Privy 
Council.]

There seems to be no such clear-oufc division ; but if it is to 
be held that there is such a clear-cut division  ̂ section 112 of 
the Code cannot a]3ply to the rules relating- to the pre-admis- 
sion stage.

[VABABAr'HARiAB J.— But secfcion 112 of the Code refers to 
presentation of appeals which is done in this Court.]

Or ”  in rule 9 of the Judicial Committee Rules does not 
necessarily provide for an alternative order. The whole of 
that rule including the last clause really deals with the stage 
when the appellant has finally failed to give security, i.e.j after 
all possibilities of getting extension have been exhausted. If  ̂
therefore  ̂ the power of the Co art to grant extension in each a 
case is sought/it must be dehora rule 9, under whatever 
provision it may be. Rule 9 does not provide for what is to 
happen if the certifioate is not cancelled. [Reference was 
made to the maxim, Generalia speoidlib'iis non derogant.l
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E a m a yy a  [ V a b a d a c h a r ia r  J .— W h ic h  is g e n e ra l an d  w h ic h  is

special?]
E u le  9 of th e  J u d icia l C o m m ittee  K niea la th e  g e n e r a l  

p ro v is io a  a n d  O rd e r  X L Y ^  R a le  7^ o f  th e  C ode is th e sp e c ia l  

p rovision .

Cur. adv. vtdL

0PINK3N,
L e a c h  c.J. L e a c h  C.J.—The question wbicli has been 

referred is whether in an appeal to Ills Mfijest'y 
in Coiinoil the Court has power to extend the time 
for fLiriiishing the security and making the 
deposit required by Ord(3r XLY, rule 7, of the 
Code of Civil Procedure beyond the periods 
mentioned therein. The rale provides ihat 
where the certificate permitting the appejil is 
granted the applicant shall furnish the security 
and make the deposit witliin ninety days or such 
further period not exceeding sixty days, as the 
Gouit may upon cause shown allow from the dale 
of the decree complained of, or within six weeks 
from the date of the grant of the certificate, which­
ever is the later date. The words within ninety 
days or such forther period, not exceeding sixty 
days, as the Court may upon cause sliown allow” 
were substituted for the words “ within six 
months” by Act XXYl of 1920. The amendment 
was made in order to expedite appeals to the 
Privy Council by restricting the Court’s discretion 
to extend the time. Up to then it had been the 
uniform practice in the Courts in India to grant 
extensions of time and it would appear that tho 
Impression had been created that they had been 
too lenient when dealing with such applications. 
The rule as it stood before the amendment was 
regarded by the Privy Oounci] itself as being;
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merely directory altlioiigii it had intimated that Eamayya 
it should not be departed from without cogent L a k s h m a y y a .  

reasons ; Burj  ore and Bhatuani Per shad v . leachC.J. .
Miissiwiat Bhagana(l).

Since the amondnient there has been a conflict 
of judicial opinion on the cxnestion whether the 
amended rule has the effect •which the Legislature 
intended it to have. The conflict has arisen by 
reason of the provisions of rule 9 of the rules 
framed by the Pri^y Council and section 112 of 
the Code of Civil Procedure. Eule 9 reads as 
follows :

Where an appellant  ̂Thaving obtained a certificate for the 
admission of an appeal, fails to furnish the security or make 
the deposit required (or apply with due diligence to the Court 
for an order admitting the appeal), the Court may, on its own 
motion or on an application in that behalf made by the 
respondent  ̂ cancel the certificate for the admission of the 
appealj and may give such directions as to the costs of the 
appeal, and the security entered into by the appellant as the 
Court shall think fit, or make such further or other order in 
the premises, as, in the opinion of the Court, the justice of the 
case requires/’
Section 112 (1) (b) of the Code of Oivil Procedure
states that nothing in the Code shall bo deemed

“’■to interfere with any rules made by the Judicial 
Committee of the Privy Council, and for the time being in 
force, for the presentation of appeals to His Majesty in 
Council, or their conduct before the said Judicial Committee

Stated broadly the conflict is this : Some Judges 
have regarded the amendment of Order XLT, 
rule 7, of the Code of Oivil Procedure as constitut­
ing an overriding statutory prohibition of 
extension beyond sixty days after the initial period 
of ninety days, while other Judges have considered 
that rule 9 of the Privy Council Rules governs
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kamayya tlie situation by reason of section 112 of the Oode
.AKS1«IAYYA. and still leaves the granting of time a matter of
lî a"^c.j. discretion.

In Nillmnth Bahvant y. Vidya Narsinha 
Bharati[l) a Full Bench of tlie Bombay Higli 
Court expressed itself strongly in favour of tlie 
view th at rule 9 has left the Court a discretion in  
the matter. The question was referred to a Full 
Bench as Sh a h  J. and F a w c e t t  J. had disagreed, 
S h a h  J. being of the opinion that the Court had 
still power to extend the time for cogent reasons 
while F a w c e t t  J. considered that the amendment 
of Order XLY, rule 7, in 1920 restricted any 
extension beyond sixty days after the ninety 
days had expired. The Full Bench consisted of 
M a b t e n  0. J. and Oeump and P a t k a r  JJ'., and 
they were unanimous in adopting the opinion of 
Six AH J. After pointing out that there was no 
express penalty provided by Order XLV, rule 

for failure to furnish the security and to 
make the required deposit, M a r t e n  OJ. observed 
that as there was an inconsistency between 
Order XLV, rule 7, and rule 9 of the Privy 
Council Rules, the Privy Council rule must 
prevail by virtue of the provisions of section 11,2. 
On this basis the Court granted an extension 
beyond the additional period of sixty  days. The 
appeal was in due course heard by the 'Privy 
Council and the judgm ent of their Lordships is 
reported as Mllcmili Bahvant y. Viclya Na/mnh{2). 
The judgment, however, makes no reference to  
the action of the Bombay High Court in extending 
the time.
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Nilkantli Balwant y . Vidya Narsinha Bha- Ramayya 
rati{l) Avas considered by B e a s l e y  C J=  and lakshmayya. 
CURGENVEN J. ill PoornanciMhacld y . Gopala- l e a g h  c .j . 

swami Odayar{2)^ but they foand tlieniselves 
unable to sliaxe the opinion of the Bombay High 
Court. Beasley O.J. considered that rule 9 of 
the Privy Council Eules gave nothing more than 
the right to cancel the certificate, but if it could 
bo read as giving the Court power tc extend the 
time, the extension could not exceed the sixty 
days provided by Order XLY, rule 7. The learned 
C h i e f  Justice did n o t im agin e that rule 9 was to  
have a different effect from Order XLY, rule 7, 
as rule 9 and the amendment to Order XLY, 
rule 7, came into effect on the same date (1st 
January 1931). Cuegenvbn J. delivered a sepa­
rate judgment to the same effect. In Nagireddi 
V. Said Reddii" )̂ O ldm eld and Ramesam JJ. 
also held that the Court had no power to 
extend the time beyond the sixty days, but 
this decision was before the decision in Nil- 
Izantli Balwant v. Yidya, Narsinha, Bharati{l) 
and Ramesam J. later changed his opinion. In 
Ramahrishna Ayyar y. Paramesivara Ayyar {OiYil 
Miscellaneous Petition Eo. 3644 of 1931) E e illy  
and Anaisttakrishna Ayyar JJ. followed Nil- 
Icanth Balivant Y, Yidya Narsinha Bharati(l) Siiid 
their decision was accepted by Bamesam J. sitting 
w ith  Madhavan Naie J. in Kilaru MainahoUah 
Y ,  I)harmabotla Suhramanyam {Civil Miscellane- 
ons Petition N o. 4993 of 1931).

The o n ly  decision of the Calcutta High Court 
to w h ich  w e have been referred is that of Roj
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ramavya K'lmiar Govind Narain Singh y .  Shamlal Smgh{X) 
Laksumayya. where Raniot O J . and G h o se  J. expressed tlio 
lea"^c.j. opinion tliat rule 9 of the Privy Council Rules 

did not empower the High Court to grant an 
extension beyond the sixty days. The Bombay 
decision is not referred to in the judgment and 
presumably was Bot consideied. The Allahabad 
Hioii Court has also decided that there is noo
power of extension beyond the sixty days : Bmn 
Dhan v. Prag Narain{2) and Bahadur Lai v. Judges 
of the High Court at Allahahad{;i). The latter 
case was decided by a Eull Bench consisting of 
M itkeeji A.C.J. and K in g and N ia m a i-u l la h  JJ. 
M xjkeeji A.C.J. and K in g  J. were of the opinion 
that there was no discretion left in the Court 
after the expiration of the sixty days, while 
N ia m a t-u lla h  j. held that there was. K in g  ,T. 
considered that rule 9 could be read as applying 
to a failure to comply -with an order falling 
within the maximum period allowed by 
Order XLY, rule 7, and MUKEiui A.C.J. agreed 
■with him. N ia m a t-u lla h  J. did not consider 
that Order XLY, rule 7, necessarily implied that 
the Court had no power to grant an extension for 
more than sixty days, but assuming that it did 
conflict with rule 9, he agreed with the opimon 
of the Bombay High Court that the latter rule 
prevailed. The Patna and the Lahore High Courts 
have also held that there is no power to extend 
the time beyond the sixty days: Kamala 
Kanta v. Bindhmmikhi[4) and In re Munna Lai v. 
Gajraj Singh{5). The Lahore High Court considers

(1) (19:̂ 6) 39 C.W.N. 651. (2) (1921) I.L.R. 44 All. 21(5.
(3) U933) I.L.R. 55 All. 432 (F.B.), a ) A.I.TL 1S)29 Pat. 431.

(5) A.I.K, 1985 Lali. 733.
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that the words “ make such further or other order B a m a y y a
0.

ill tiie premises as, in the opinion of tlie Court, the Laksuwa-sya, 
justice of the case requires ” are intended to l e a c h  g .j. 
cover merely incidental orders necessitated by tlie 
cancellation of the certificate.

I have already pointed out that in amending 
Order XLY, rule 7, the Legislature intended to 
limit the discretion of the Court in granting 
farther time to a maximum period of sixty days 
beyond the ninety days which the applicant has 
of right—there would be no reason for the amend­
ment otherwise—and I am of the opinion that 
the words of the amendment effect their object 
so far as the Code is concerned. Therefore, if 
Order XLY, rule 7, stood alone, I should have no 
hesitation in holding that the Court had no 
discretion to grant time beyond the further j>eriod 
of sixty days. But, if there is conflict between the 
Code and the Privy Council Exiles, the Rules must 
prevail. Section 112 of the Code says so in very 
plain language. Consequently the question is 
reduced to this : Does rule 9 of the Privy Council 
Kules give a discretion to the Court to extend 
the time ? If it does, nothing in Order X L ?, 
rule 7, can tafee away that discretion. In my 
opinion rule 9 does leave a discretion in the Court, 
and therefore must prevail over Order XLY, 
rule 7. I read rule 9 in this way : On failure by 
the applicant for leave to appeal to the Privy 
Council to furnish the security or make the 
deposit the Court has two courses open to it.
It niray cancel the certificate and pass conse- 
quential orders or it may instead of cancelling 
the certificate make such “ other ” order as it 
considers requisite. If it does not cancel the
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R a m a y y a
y.

L a k s u m a y y a . 

Lkacti C.J.

certificate tlio only otlicr order it <3;ni pass is to 
extend the time for fnriiisliiiig security or mak­
ing the deposit, or doing both, as the case may be 
The fiimisMng of security and the mailing of 
the deposit are conditions Avhich must be com­
plied with before tlie appeal can be lodged in the 
Priyy Coiincil. It must be cancellation or 
extension.

We have been asked to hold that the words 
“ make such farther or other order in the premises, 
as, in the opinion of the Court, the justice of the 
case requ-ires ” are to be read with the words 
“ may give such directions as to the costs of the 
apx)eal, and the security entered into by the 
appellant as the Court shall think fit ”, but, with 
respect to the judicial opinion which has suppor­
ted this construction, I consider its acceptance 
would mean Yiolating the plain meaning of the 
rale.

It is very desirable to guard against delay in 
the prosecution of appeals to the Privy Council 
and ifc is unfortunate that there should bo this 
coniiict between Order XLY, rule 7, and rule 9 of 
the Privy Council .Rules, but at the same time 
I do not think that it is of much practical 
importance. With the amendment of Order XLV, 
rule 7, before it, the Court is not likely to grant 
more than sixty days beyond the initial ninety 
days, unless the circumstances are very 
exceptional.

For the reasons indicated I would answer the 
reference in this way. The Court has power 
under rule 9 of the Privy Council Eiiles to extend 
the period allowed for furnishing the security and 
the making of the deposit required by Order XLT,



rule 7, beyond the periods mentioned tlierein, ramayya 
but the power should not be exercised without LAKsnMAŶ  
coa’ent reason.
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M a d h a a â n  N a ir , J.— I ag'ree.

A.8.Y.
V a e a d a c h a r ia b  I  agree.

APPELLATE CIYIL.

BeforB Sir Lionel Zeacli, Chief JusticG, and 
Mr. Justice MadJiavan Nair.

GHOCKALINGAM CHETTIAR (S ixth  defen d an t), lO'iS
A ppellant , Mj.rch29.

MaTHDKARUPPAN CHETTIAR a n d  s e v e n  o th ee s  
(PLAlNTlFlf AND DEFENDANTS 1 TO 5 AND 7 AND 8 ) ,  

R e s p o n d e n t s / ’'

Hindu law— Joi ît fam ily— Manager of— Contract 'of partner­
ship by, with strangers— If, and when, other ojiembsrs of 
the joint fam ily also become partners—Partition— Consent 
decree not effecting immediate severance of status but only 
embodying arnmgement to he carried into effect i f  and when 
Oj partition subsequently takes place— Subsequent contract 
implying the continuance of joint status— JSffect of.

In a suit :£or paititiou among tlie members of a joint Hindu 
family  ̂a consent decree was passed which declared, inter alia, 
that certain members were entitled to a half share and certain 
other members were entitled to the other half. In a snbse- 
quent suit a question arose as to the status of the family after 
the consent decree. It was found: (i) that the partition,
decree was not intended to alter the joint family status, but 
was merely regarded as embodying arrangements to be carried 
into effect, if and when a partition did in fact take place,

"■Appeal No, 379 of 1933.


