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sykmza  Lal(1). That was a case whore a puisne mort-
Parav.  gageo whose interest in the property was worbh
only Rs. 4,000 was applying for leave to appeal
to the Privy Council from an order refusing to
sot aside the sale of the property ordered in a
mortgage suit, the property being valued at over
Rs. 10,000.

The application for leave to appeal will be
dismissed with costs.

Leacu C.J.

ARV

APPELLATE CIVIL.

Before Sir Lionel Leach, Chief Justice, and Mr. Justice
Madhavan Nair.

1938 RAGHUNATHAN, miNOR, BY HIS MOTHER AND NEXT FRIEND
)
March 16, AxpaLammat. (FrrRST DEPENDANT), APPELLANT,

V.

P. N. RAVOTHAKANNI anp rrve oruers (PLAINTITF
aND NiL), RespoNpEnTy.*

Minor—Conlract of sale of immovable property entered into by
his guardian—Amount paid as ewrnest money in respect
of — Return of —Minor, hable if.

A minor is not liable to return a sum of money paid to
his guardinn as earnest money in respect of a contract of sale
of immovable property entered into by his guardian on his
behalf, since the amount can only be treated as having been
paid as security for the performance of a contract which in law
i3 no contract at all.

Pathok Koli Charan Ram v. Ram Deni Ram(2) considered.

- * Appeal No. 347 of 1933.
(1) (1919) 4 P.L.J. 415. (2) (1817) 2 P.L.J. 627.
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APPEAL against the decree of the Court of theR“*H““‘f-“f“-H

Subordinate Judge of Ramnad at Madura in Ravoras-
Original Suit No. 69 of 1931, RANKE

T. M. Ramaswami Ayyar for appellant.

V. N. Venkatavaradachari for second respon-
dent.

P. Rajagopaian for third to sixth respondents.

The JUDGMENT of the Court was delivered by
Leacu C.J.—This appeal raises the question Luacx CJ.
of the liability of a minor to return a sum of
money paid to his guardian as earnest money in
respect of a contract of sale of immovable
property entered into by the guardian on his
behalf, On 20th Angust 1931 Andalammal, the
mother and guardian of the appellant, agreed
to sell to the respondent the minor’s shares in
a village. The price agreed upon was Rs. 7,125,
of which Rs. 500 was paid in advance. It is
common ground that certain creditors of the
estato were pressing for the payment of their
debts and the intention was to sell the mimor’s
interest in the village to discharge these lia-
bilities. The sale was nof completed, and the
property was sold by the mother to a third party,
the second defendant in the suit out of which
this appeal arises. The suit was for a decree for
specific performance of the contract, but before
the case came on for hearing it was realized that
the Court could not grant this relief. An infant
cannot contract in this country and a covenant
by his guardian for the sale of immovable
property cannot be enforced against him ; Mir
Sarwarjan v. Fakhruddin Mahomed Chowdhuri(l)

(1) (1911) LL.R. 39 Cal. 232 (P.C.).
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and Ramajogayya ~v. Jagannadhan(l).  An
application was then made for leave to amend
the plaint by adding a prayer for the return of
the earnest money. This application was granted,
and at the trial the only question which was
raised was whether the respondent was entitled to
the return of the Rs. 500. Tho learned trial Judge
held that he was, on the ground that the minor
was liable, unless it could bo shown that he had
not received the benefit of the Rs. 500. On this
basis he granted a decree for the return of the
amount with interest. The appellant challenges
the correctness of the decision. The second
defen'lant is mnot coneerned with this question,
and has, therefore, not been made a party to the
appeal.

It may be taken that it was necessary to sell
this property of the minor for the purposs of
paying off pressing creditors. This was allezed
in the plaint and it was acknowledged in tho
appollant’s written statement that he had to sell
the property to the second defendant “ owing to
the pressing necessities of the creditors.” It
would appear that it was out of the money which
the mother received from the second defendant
that the debts were in fact discharged. What has
become of the Rs. 500 paid to the appellant’s
mother by the respondent has not been disclosed.
Tho learned Advocate for the appellant contends
that thore can be no deerce for the return of
earnest moncy paid under a void contract. On
the other hand the learncd Advocate for the
respondent says that, as the contract was entered
into in order fo raise money to pay off creditors,

(1) (1918) LL.R. 42 Mad. 185 (F.B.).
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the Rs. 500 must be treated as having been paid BAGUUNATHAN

to the guardian for necessaries or for his benefit, Rsvurma-
In our opinion, the appellans is entitled to g

succeed. It is true that the guardian was com-

pelled to sell the property of the minor to pay off

debts for which the minor’s estate was liable, and

if a conveyance had boen executed no doubt the

respondent would have obtained a valid title to

the property, but the Rs. 500 can only be treated

as beiny security for the performance of a contract

which in law was no contract at all. Earnest

money is paid as a guarantoe that the contract

will be performed. JaAMES L.J. so .held in Zz

parte Barrell. In re Parnell(1), where there was

a contract for the sale of immovable property

with a stipulation that a portion of the purchase

money should be paid immediately, and his

definition was accepted by the Court of Appeal

in Howe v. Smith(2) and by the House of Lords

in Soper v. Arnoldi3). In the last-mentioned

case Lord MACNAGHTEN observed.:

“The deposit sérves two purposes—if the purchase is
carried out it goes against the purchase-money—but its
primary purpose is this, it is a guarantee that the purchaser
means business.”

The price to be paid for the land in the present
case was Rs. 7,125, and the Rs. 500 was paid as a
guarantee that the respondent would pay the
balance. It cannot be regarded as a payment to -
the appellant or to the appellant’s guardian for
any other purpose. The respondent says that the
contract was not carried out because of the default
of the appellant’s guardian ; on the other hand,
the appellant puts the blame on to the respondent.

Leaca CJ.

(1) (1875) L.B. 10 Ch. 512. (®) (1884) 27 Ch. D. 83.
’ (3) (1889) 14 App Cas.¢
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RacaoNATEAN 1T matters not on whose shoulders the blame

R
RAVUTHA-
KANNL

LEeace CJ.

must be placed. All that we have to consider is.
the purpose for which this money was paid. The
respondent’s Advocate does not contend that a
minor can be mado liable for the return of earnest
money paid under a void contract. IHe says that
the payment must be treated as falling within
section 68 of the Coutract Act or as being for
the benefit of a Hindu minor and thorefore
repayable under his personallaw. We are unahle
to regard the payment as falling within section 68
or as being repayable under Hindu law on the
ground that it was paid for the minor’s benefit.
We can only regard it as being paid by the
respondent as a guarantce that ho would fulfil
his part of the contract and as far as we know it
remained with the guardian for this purpose.

The learned Advocate for the respondent has
referred us to Pathak Kali Charan Ram v. RBam
Deni Ram(l), which was a case in which a minor
member of a joint Hindu family had executed an
agreement of sale of immovable.property and had
received an advance of Rs. 125 as earnest money,
The object in selling the property was to defray
the marriage expenses of the minor’s brother.
The Court treated the expenses as being necessary
expenses and granted a decree for the return of
the earnest money as the contract was not ful-
filled. The learned Judges regarded the case as
falling under section 68 of the Contract Act.
They did not consider the question whether the
earnest money should be treated as security for
the performance of a void contract. We are
unable to accept this decision as embodying a

(1) (1917) 2 P.L.J. 627,
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correct statement of the law applying to a case RAGH““THW

like the one before us. Bmmm—
KANNI,

For these reasons the appeal will be allowed —
and the suit dismissed with costs in favour of fimacn G-
the appellant in both the Courts. The costs of
the appellant will include the fee paid to the
Court-guardian and also the cost of the printed

papcers supplied to him,
GR.

APPELLATE CIVIL—FULL BENCH.

Before Sir Lionel Leach, Chief Jusiice,
My, Justice Madhavan Noir, My, Justice Varadachariar,
Mr. Justice Lakshmana Rao and Mr. Justice Stodawt.

PERUMAL CHETTTAR (DereNpawt), PETITIONER, 1938,
February 10

v.

KAMAKSHI AMMAL (Pramvtier), REspONDENT.®

Promissory note insufficiently stamped—Money lent on— Suit
to recover—Mainfainability—Sec. 85 of the Stamp Act
(IT of 1899)—=8ec. 91 of the Evidence Act (I of 1872)—
Note and loan contemporaneous— Effect.

In regard to the question whether a person who has lent
money on a promissory note can sue to recover the debt apart
from the note, when the note is inadmissible in evidence owing
to a defect in the stamping,

held by the majority of the Full Bench (Stoparrd. dissent-
ing) : Whether a suit lies on the debt apart from the instrument
depends on the circumstances under which the instrument is
executed. If the promissory note embodies all the terms of
the contract and the instrument is improperly stamped no suit
on the debt will lie. Section 91 of the Evidence Act and
section 85 of the Stamp Act bar the way. But if it does not
emhody all the terms of the contract, the true nature of the
transaction can be proved and, where an instrument has been

* Civil Revision Petition No. 883 of 1935.



