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APPELLATE CIVIL—PULL BENCH.

Before Sir Lionel Leach, Chief Jtisiice, Mr. Justice 
Madhavan Nair and Air. Justice Varadachariar.

Y . B. R. M. X. KEISHNAN CHETTIAR bt aqeint R ama
A y y a n g a b  ( P e t i t i o n e r ),, A p p e l l a n t , _____

V .

V B L A T E B  A M M A L  ( R e s p o n h e n t ) ,  R e s p o n d e n t . *

Married Women s Property Act { I I I  o f 1 3 7 4 ), sec. 6— “  Policy 
in— Meaning o f—Document^ such as proposal, incorporated 
in policy, i f  part thereof— Reference to such docume?il to 
find out to whom insurance money payable—Permissibility— 
Trust in favour o f wife wiihin meaning of section— Words 
sufficient to create— Contingent trust —Validity of.

Held by the Full Bench.—The word "  policy ” in section 6 
■of the Married Woraen's Property Act means the document or 
documents evidencing the contract. If the document'known 
as the policy stands alone and does not incorporate in it any 
other docnraentj only that document can be looked atj but̂  if it 
does expressly incorporate another document̂  that document 
must be deemed to be part of “ the policy

A Hindu submitted to an ineurance company a proposal for 
a policy of insurance on his own life, the proposal being for an 
endowment policy for Es 5̂ 000 payable in fifteen years. In 
clause 12 of the proposal̂  which was intended to contain the 
name of the person nominated to receive the sum assured and 
his or her relation with the proposer, the words entered werê  

self or wife Velayeeammal The proposal was accepted and 
a policy was issued. There were no words in the pohcy indi­
cating to whom the money should be paid, but there was a 
provision in the body o£ the policy itself and there was a 
similar provision in the schedule making th.e proposal part of 
the policy.

Held that the proposal must be treated as part of the policy 
•of insurance and that the proposal must be looked to to discover 
to whom the insurance money was payable.

* Appeal Against Order No. 427 of 1936.
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The statements in tlie proposal must be reiid as being in- 
coi'poTated in the policy. Tlie parties to the contract were at 
liberty to make such a pTOYisicri.

Ohampsey Sharco ^ Co. v. Jivr%] HaUoo Spinning cund 
Weaving C'o.(l) and F, B. AbsaJom, Lcl. v. Great Western 
(London) Garden Yillage Socieiy{2) relied upon

Bengal Insurance ^ Real Property Go.̂  Ltd. v. Velayamma,l{Z) 
approved.

Krislmamnrtliy\. Anjayya(4-) and VenJcatastbbramanirM Sarnia 
V. United Planters' Association of South Irtdia{&) considered.

Held further tliat the w o r d s , s e l f  or wife Yelayeeammal 
in clause 12  of the proposal, which formed part of the policy, 
created a trust in favour of the wife, Yelayeeammal, within the 
meaning’ of section 6 ol the Married W om en’s Property A c t  

The only reasonable interpretation to be placed upon the 
words in qnestion is that the policy was to be for the benefit of 
the assured or, in the event ot his death before the policy 
matnied, it was to be for the benefit of his wife. - There was,, 
therefore, a trust created in favour of the wife in the event of 
the hasband dying before the policy matured, and there can be 
a contiBgent trust.

Srinivasa, Chariaf v . Ranganayaki Ammal{Q) an d Abhi- 
ramavalli v . Official Trustee, Madras(7) approved.

Appeal against the order of Court of the Siibordi- 
Bate Judge of Coimbatore in Execution Petition 
No. 168 of 1935 in Original Suit JSTo. 175 of 1929. 

The appeal originallj came on for hearing- 
before B u e ^̂  and Y e n k a t a b a m a n a  E a o J J . when 
their Lordships made the following

Order op Reference to a F ifll Bench :—

Burn J.—In view of the difference of opiuioa expressed in- 
the decision in Ve7-Jcatasiibra7nania Sccrma v. United Plan­
terŝ  Association of South India{o) and in Bengal Insurance ^ 
Beal Property Co., Ltd. y. Velayammal{v) I  think this appeal

(1) (19-23) I.L.R. 47 Bom. 578 (P.C.).
(2) [19331 A.C. 592. (3) T.L.R. [19371 Mad. 990.
(4) (193G) 71 M.L J. 39. (5) I.L E. [1938] Mad. 335.
(fi) (1915} 3 L.W. 466, (7) (1931) I.L.R. 55 Mad. 17L
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should be laid before liis Loi'dsliip the Chief Justice in order 
that if his Lordship approves a Full Bench may be constituted 
to coTisider the matter, Tiiis is a matter of frequent occur­
rence and of general importance and it is desirable that 
there should be an authoritative interpretation of section 6 
of the Married Women's Property Act. In our decision 
ill Venkaicisiihramania Sarma> v. Unitp.d Flanters^ AssociaAion 
of South In d ia . { l )  Lakshmana Eao J. and I held that the 
words on the face of it ocourTing in section 6 of the Married 
Women’s Property Act of 187-i mean “ on the face of the policy 
of assurancê ’ strictly so called and that for the purpose of 
section 6 of the Married Women’s Property Act it is not 
permissible to look into the proposal or declaration or any 
other document which may for certain purposes be considered 
to form part of the contract of assurance between the assured 
and the company. In the present case it is clear that in the 
policy strictly so called there are no words expressing that the 
policy was for the benefit of the wife or children of the assured. 
But in Bengal Insurance ^ Real Property Co., Ltd. v. Vela- 
yammal[2) this very policy was considered by O o r n f s h  and 
K i n g  JJ. and they held that a  trust in favour of the w i f e  was 
created in this case. It is urged on behalf of the appellant that 
the decision of this point by G o r n i s h  and K m tv  JJ. was obiter since 
the point did not arise in the pleadings in the suit. Without 
expressing an opinion whether the decision is obiter or not I 
feel that it is  not possible to disregard the decision of a Bench 
relating to this actual policy. The decision is nevertheless in 
direct conflict; with the decision of LAKiHMAN'A K a o  J. and 
myself.

•Por these reasons I think the matter should be placed before 
a Full Bench.

Y enkataeamana Kao J.—-I agree with my learned brother 
that this matter should be placed before a Fall Bench,

The whole question turns upon the meaning to be given to 
the term policy of insurance in section 6 of the Married 
Women’s Property Act and to the words ''expressed on 
the face of it’’ in the said section. The view taken by 
my learned brother and Lakshmana R ao J. in Yenlcd}asu,hra- 
mania 8 arma v. United Flanters’ Association of South lndia{l) 
is that the policy of insurance must be construed as meaning

KKI£J:£iNAiY Ch BTTIAR  
V.Velayee

Amma'l.

(1) I.L.B. [1938] Mad. 335.
72-a

(2) I.L.B. [1937] BlacI 990.
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the particular document in and by wliich tlie company agrees to 
pay a particulai- svim to the assured on the conditioDS mentioned 
therein and it is not permissible to look into the proposal or the 
declaration for finding out whether a trust has been created in 
farottr of the wife or child. It may be argued that in that case 
as also in the case reported as Krisli^iamuftliy v. Anjayya,{l) 
which ray learned brothers purported to follow the policy itself 
states that the money x̂as to be payable to the persons legally 
entitled to it. In the present case the policy does not state to 
whom the money is payable but in the opening paragraph of 
the policy it is stated that the proposal and declaration are 
made part of the contract. It is further stated that the condi­
tions and privileges mentioned in the schedule should also form 
part of the contract. The question then arises whether the 
declaration, proposal and schedule also, by reason of the provi- 
sion that they should form part of the contract, should not be 
taken as part of the policy of insurance itself. In this vieŵ  
there must be deemed to be a trust for the benefit of the wife 
•within the meaning of section 6 of the Act. The view of 
CoTiNiSH and King- JJ. in Bengal Insurance ^  Real Property 
Co., Ltd. V. Telayammal(2) is that by reason of the provision 
that the proposal and declaration form part of the contract it 
must be taken that they form part of the policy of insurance 
itseli They purported to follow the decision in Be Norwich 
Hquitahle Fire Assw. Soc., Claim of Royal Insur. (7o.(3) 
where a very wide connotation was given to the term policy of 
insurance.” It will be a question for argument whether the 
same connotation should be given to the same term “ policy 
of insurance in section 6 of the Act or not.

This is a matter which arises very frequently and it is,not 
desirable that there should be any doubt in regard to it. I would, 
therefore agree in the order proposed by my learned, brother.

Tlie appeal came on for hearing in pursuance 
of the aforesaid Order of i^eference before the 
Foil Bench constituted as aboYe.
O n  THE BEFEEEIfCE—

V. Rajogopala Ayyar {T. V. Ramiali with him) for appel- 
lant.- No trust will be created within the meaning of section 6

(1) (1936) 71 M.L.J. 39,
(2) I.L.E. [1937J Mad. 990. (3) (1887) 57 L.T, Kep. 2il.i



1938] MADEAS SERIES 913
of the Married Women's Property Act of 1874 unless the 
three conditions specified in that section are fulfilled. la 
the present case, even if the proposal is taken as part of the 
contract, no trust is created. The proposal, in the coluian 
intended to contain the name of the person norrnnated to reo ’ive 
the sum assured and his or her relation with the proposer̂  saysj 

self or wife Velayeeammal There are no words of trust at 
all there. Further, even if it could be held that'a trust was 
created, there would be an uncertainty as to the person in 
whose favour the trust was created.

[yABADACHABiAB J.—You do Bot suggest that on this point 
there is any difference between the English and the Indian 
law. Under the English law there can be a contingent 
trust. See In re Fleetwoodi’s Policy (1).]

No such trust has been created in the present case. In all 
the English cases upon that point the wife was specifically 
stated to be the beneficiary and the question was discussed as 
to what should happen in the event of her death. In 
Abhircnnavalli v. Official Trustee, Madras (2) the creation 
of a trust was clear from the policy itself. Where the 
word “  self occurs in the column "‘̂ to whom payable sectioa 
6 of the Married Women’s Property Act will not apply. 
[Reference was made to Dinhai v. Bama,nshciji{‘3).']

[The C h i e f  J tiS T r c E .—That case does not discuss the question. 
See Cleaver v. Matuai Reserve Fund Life Association (4).]

[Reference was made to In re Fngelhcicli s Ustate. Tihhettsr. 
Bngelhach (/5).]

[ V a r a d a o h a e t a e  J.—In that case the Court pTooeeded upon 
the view that the case was not governed by the Married 
Women’s Property Act of 1882 at all. Look at the policy.]

The beneficiary in the case was the daughter.
[The Chief Justice.--But the case did not corne within the 

Married Women's Property Act. The father had taken oat an 
endowment policy on the life of his ov/n, daughter and for her 
benefit.]

The language of section 11 of the English Act ia the same 
as that o! the Indian Act.

K kishnan
C h e t t i a r

e.
Y k l a y e k

A m m a l .

(1) [19 >6] 1 Ch. 48. C2) (19?̂ !) I.L.E 55 Mad. 171.
(3) (1933) I.L.R. 58 Bom. 513, 519. (4) [1S92J 1 Q.B. 147.

(5) [1924] 2 Ch. 348.
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X. V. B.cnnachandra Ayyar for respondent.—[.Reference was 
made to tlie definition of policy in section 2 (6) of the 
Indian Life Assurance Companies Act  ̂ 1912_, and in Smithes 
book on Mercantile Law.] Li clause 8  o l  tbe policy in the 
present case the proposal ia also referred to as forming part of 
the entire contract between the company and the assured.

In the face of the policy meaas also on the face of the 
dooaments incorporated by reference into the policy ; F. R, 
Ahscilom, Ld. v. Great West̂ ern {London) Garden, ViUage 
8odety[l) and CJiampsey Bhara Co. v. Jivraj Balloo 
Sfinning arul IVeaving CoJ2). [Dawsons, Ld. v. Bonnin{2>) was 
referred to as to the meaning of ‘‘ basis of assirmnce In Jm 
re loahimidis’ Policy Trusts. loakiviidis v Hartcup {‘i) and 
In re Fleetwood’s Policy{5), In re Fngelbacli's Estate. Tibbetts 
V. iLngeJbacIi (6) was referred to and distinguished on the 
grmmd that that 'was not a case falling within the English Act.

The JUDGMEÎ T of tlie Court was 'deliyored by 
L e a c h  ■ O.J.--This appeal raises the question of 
what is meant by the word “ policy ” in section 6 
of the Married Women’s Property Act, 1874. The 
respondent is the wHdow of one Seng’otiah G-oiin- 
dan, who died on 16th Angust 1928. Gn 24th 
■Aiigust 1927 the deceased submitted to the Ben̂ âJ 
Insurance and Eeal Property Company, Limited, 
a proposal for a policy of insurance on his own 
life. The proposal was for an endowment policy 
for Es. 5,000 payable in fifteen years.

Clause 12 of ihe proposal is intended to contain 
the name of the person nominated to receive the 
sum assured and his or her relation with the |)r0“* 
poser. In this case the words entered were, “ self 
or wife Yelayeeanimal ” (the mime of the respon­
dent). The proposal was accepted and a policy

(1) [19B3] A .C . 592, G11,G12.
(2) (1923) r L .R . 47 Bom- 578, 582 (P.C.).

(3) [1922] 2 A.C. 413, 432. (4) [1925] 1 Ch. 403.
(5) [1026] 1 Ch. 48, 50. ((]) [1924] 2 Cli. 348.
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was issued on 5tli May 1928. Tlie policy coiitainecl 
inter alia the following clause :

This policy of assurance granted by tlie Bengal Tiisuranoe 
and Real Properly Company, Limited (hereafter called ' the 
Company') witnesseth that pro o ceding upon the proposal and 
declaration subscribed by Subraia Gounclar Sengott.ayya Goun- 
dar in and dated 24th Angust 1927 which is hereby made a 
part of this contract and in consideration of the payment already 
made to the Company of the first premimn or the first instal­
ment thereof as stated in the subjoined schedule and o£ the 
subsequent premiums or instalments of premiums to be paid as 
therein provided the Company doth hereby agree that upon 
proof satisfactory to the Directors of the happening of the event 
or events on which the sum assured is to become payable aiid 
or other benefits accrue as described or referred to in the said 
schedule and of the title of the claimant or claimants uiider 
this policy it will pay the sum stated in the schedule as the sum 
assured and provide the other benefits ̂ if any. ”

Clause VIII of the schedule also has bearing 
on the question which falls for decision. It is in 
these words :

This policy which together with the schedule and privi­
leges and conditions endorsed thereon;, and the proposal and 
declaration and answers li8reto_, constitutes the entire contract 
between the company and the assured shall become indisputable 
after two years from the date of issue of this policy provided 
the premiums sliall have been regularly paid and the age 
correctly stated̂  Oiud provided also thfcit no fraud or -wilful 
miBrepvesentation has been made by the assured.”

On her husband’s death the respondent demand» 
ed payment from the company of the amount 
of the policy. The company declined to pay on 
the ground that there had been a material mis­
representation with regard to the health of the 
assured. This resulted in the respondent filing 
Original Suit No. 134 of 1933 of the Court of the 
Subordinate Judge of Coimbatore a,<̂ aiiist the 
iDSura.nce company and the deceased’s brother 
Kamaswami Goundan, who had set up a claim

K r i s h n a k
Ch e t t ia r

V.
V e l a y e e

A m m a l ,

L e a c h  C.J,
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that the amount due micler the policy constituted, 
a pait of the joint family estate. The company 
raised the issue of material misrepresentation and 
also contended that the Court had no jurisdiction 
to try the suit. The respondent succeeded and a 
decree was passed on 24th September 193-1: in 
her faYOur for the amount stated in the policy,. 
An appeal followed to this Oourt, but it was dis­
missed. The present appellant obtained a decree 
against tlio estate of Sengotiah for a sum of 
Rs. 9,707-2-8 with interest and costs on 28tli 
February 1931 and in execution of that decree 
applied to the Court of the Subordinate Judge of 
Coimbatore for attachment of the respondent’s 
decree against the insurance company. The 
Subordinate Judge held that the application did 
not lie, and the present appeal is from that decision.

The appellant contends in the first place that 
this case does not fall within the provisions of 
section 6 of the Married 'Women’s Property x̂ ct, 
because there is nothing on the face of the policy 
itself which creates a trust in favour of the res­
pondent. The Subordinate Judge held that the 
proposal must be deemed to form part of the 
policy. In the second place the appellant says 
that even if the proposal can be deemed to form, 
part of the policy the words therein “ self or 
Yelayeeammal ” cannot constitute a trust in her 
favour. The case has been placed before the Foil 
Bench as there has been a conflict of opinion on 
the interpretation to be placed on section 6 of the 
Married Women’s Property Act. Olauvse 1 of 
that section states :—■

''A policy of insnranoe effected by any married man oH 
his own life, and expressed on the face of it to be for the 
benefit of Ms wife, or of bis wife and children/or any of them,
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shall enure and be deemed to be a trust for the benefit of his 
■wife, or of liis wife and children, or any of them, according to 
tte interest so expressed, and shall not, so long- as any object: of 
the trust remains, be subject to the control of the husband ot 
to his creditors or form part of his estate.”

W h e n  th e  a p p ea l a ris in g  o a t  o f  tlie  re sp o n d ­
en t’ s su it against th e  in su ra n ce  co m p a n y  w as 
b e fo re  th is  C ou rt (CORNISH an d  K in g  JJ.) th e  
q u estion  w h eth er the p ro p o sa l and  d ec la ra tion  
co iik l  be con stra ed  as b e in g  XDarfc o f  th e  p o l ic y  
arose an d  it  w as h e ld  th a t th e y  fo rm e d  p a rt of: 
th e  p o l i c y : Bengal Insurance & Meal Property 
Co.̂  Ltd. V. Velai/am'inalQ-). On the o tb e r  h a n d  
V en k a tasU B B A  R a o  J. in  Krishnmmirthy y . 

Anjaijya{2) and BUEN an d  L a k sh m a w a  R a o  JJ, 
in  Venlmtasiihramcvnia Sarnia v. United Planters’ 
Association of South India{^] h a ve  h e ld  th a t th e  
w o r d  “  p o l i c y ”  m ean s th e  d ocu m en t d escr ibed  as 
th e  p o l ic y  and th a t it ca n n ot bo deem ed to  in c lu d e  
a n y  o th er  d ocu m en t. Y e n k a t a s i t b b a  R a o  J. 
said  th a t th e  w o rd s  u sed  m u st be p la in  a n d  
u n a m b ig u o u s  a n d  fo r  th e  p u rp oses  o f  th e  se ct ion  
th e  o n ly  d o cu m e n t th a t can  be lo o k e d  in to  is  th e  
p o lic y . I  w o u ld  h ere  p o in t  ou t  th a t  th a t case 
d iffe red  v e ry  m u ch  fr o m  th e  case w e  are n o w  
con cern ed  w ith . T here w as there n o  clau se  
m a k in g  th e  p ro p o sa l j)a rt o f  the p o l ic y . BUEI? 
and  L ak sh m an a. R a o  JJ. q u o te d  w ith  a p p ro v a l 
th is  d ecis ion  o f  Y e n k a t a s u b b a  R a o  J. b u t  here  
a ga in  there was n o  clau se  in co rp o ra tin g  th e  p r o ­
p osa l in  th e  p o lic y . A l l  th a t the p o l ic y  stated  
w as th a t the p ro p o sa l and the d ecla ra tion  m.ade 
b y  th e  assured sh ou ld  b e  th e  basis o f  th e  
in su ran ce . On th e  oth er h an d , the p o lic y  con­
ta in ed  an  express p ro v is io n  th a t the m o n e y  sh o u ld

(1) I.L.R. [li)37j Mad 990, m
(2) (1936) 71 M.L J. 39. (3) XL E. [1938] Mad, m

Krishnak
CllETTUK

V.
Velayee
A uual.

L e a c h  C .J .
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be paid to the legal heirs of the assured. In the
present case, there are no words in the dociinient 
issued on 5th May 1928 indicating to whom 
the Bioiiey shall be paid, hufc we have, as I have 
already indicated, a provision in the body of the 
policy itself and a similar provision in the 
schedule making the proposal part of the policy, 
and we have to look to the proposal to discover 
to whom the insurance money is It
seems to nsthat in these circumstances the Court 
must read the statements in the proposal as being 
incorporated in the policy. The parties to the 
contract Avere at liberty to make such a provision.

In Chamixseif Bhara & Co. v. Jivraj Balloo 
Spinning and Weaving Co.{l] the Privy Council 
had to construe v̂ liat was meant by an error on the 
face of an award. The question Avas whether a 
document referred to in the awa.rd could bo read as 
part of the award. LordDUNEDiw who delivered 
the jndgnient of their Lordships observed (page 
586 ot the report) :

An error in law on the face of the award /.neanSj in their 
Lordships’ view, that you can find in the award or a document 
actually incorporated thereto, as for instance^ a note appended 
by the aTbitrator stating tlie reasons for his judgment, some 
legal proposition which is the basis of the award and which you 
can then say is erroneous/^

The House of Lords considered the same ques­
tion in F. E. Absalom  ̂Ld. v. Great Western (Lon- 
dori) Garden Village Society{2). There the award 
recited the contract between the parties and refer­
red to the provisions of condition 30 thereof. The 
House of Lords h eld that condition 30 was incor­
porated into and formed part of the award just as 
if the arbitrator had set it out verhatim and had 
then proceeded to state the construction which he

(1) (1923) I.L.R. 47 Bom. 578 (P.O.). (■2) [1933] A.C. 592.
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placed upon it. The same priBciple applies liere. 
The policy of insurance sfcated expressly that the 
proposal and the declaration were made part of 
the contract That being so the Court must look 
at them to find out the full terms of the contract. 
Moreover section 2 (6) of the Indian Life Assur­
ance Companies Act, 1912, defines a policy of 
assurance on human life ” as meaning'

any instrument by wliich the payment of mo;ney is assured on. 
death (except death by accident only) or the happening of any 
contingency dependent on human life or any instrument 
evidencing a contract which ig subject to payment of premiums 
for a term dependent on human life

Tiie instruments which evidence the contract 
between tho parties and therefore constitute the 
policy are the proposal, the declaration and the 
document which was issued by the insurance 
compan}^ when the proposal was accepted. We 
wish it to be clearly understood that we are 
dealing here with a case where the policy does 
exx^ressly incorporate the proposal. We have no 
criticism Avliatever to offer of the decisions in 
Krishnamiirthy v. Anjayya[l) and Venkatasuhi'a  ̂
mania Satmia v. United Planters\ Assoemtion of 
South India{2) on the facts of those cases, but the 
learned Judges who decided those cases did use 
words which might be held to apply to a case like 
this. If that was thoir intention we must express 
our dissent. Tho word “ policy ” in section 6 of the 
Married Women’s Property Act means the docu­
ment or documents evidencing the contract. If 
the document known as the policy stands alone 
and does not incorporate in it any other docu­
ment, only that document can be looked at, but if 
it does expressly incorporate another document,

KnisHNjiW
Chrttiak

V.
Velayee
A m m a l ,

liEACH C.J.

(1) (1936) 71 M.L.J. 39. (2) I.L.B. [1938] Mad. 335.
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as in tills case, tlie dociimeiit must be cleeDied to 
be part of “ the policy For the reasoBS indicat­
ed we consider that the learned Subordinate 
Judge was right in treating tbe proposal as part 
of the policy of insurance in this case.

This brings me to the contention of the learned 
Adyocate for the appellant that the words used 
in answer to question ISTo. 12 of the proposal, “ Self 
or wife Yela.yecaniniar’, cannot be construed as 
constituting a trust in favour of the respondent. 
He would attach no meaning at all to those 
words. The ansAver to the question is certainly not 
as full as it might have been, but it is an answei\ 
and the words can be construed as meaning 
that the policy was to be for the benefit of the 
assured or, in the event of his death before the 
policy matured, it was to be for the benefit of Ms 
wife. It seems to us that this is the only reason­
able interpretation to be placed upon the words, 
and placing this interpretation upon them it 
means that there was a trust created in favour of 
the respondent in the event of the husband 
dying before the policy matured. That there can 
be a contingent trust is accepted in England, and,, 
as the Married Women’s Property Act of 1874 
followed simiJar legislation in England, English 
decisions are directly applicable. In In re Fleet- 
wood's PoUcy{l) Tomlin J. had to consider a case 
where the terms of the policy provided that the 
money was to be paid to the wife of the insured 
if she ŵ ere jiving at his de?itli or, in the event of 
her prior death, to his executors, administrators 
and assigns. The learned Judge observed :

A  DLimber of cases has been cited to me, and my 
attention, has also been called to section 11 of the Married

(1) [1926] 1 Ch, 48.
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Women's Property Act, 1882. In my view that section applies 
to this policy. The policy iŝ  in the terms of the section, a 
policy of assurance effected by a man on his own life, and 
expressed to be for the benefit of his wife. It is true it is 
expressed to be for the benefit of his wife in a certain event 
only ; but the fact that the benefit is of a limited or contingent 
character does not prevent it from being a benefit within 
the meaning of this Act. I think, therefore, that the policy 
creates a trust in favour of the wife, but only in the terms 
of the trust."’

A n o th e r  case w liic l i  lias a b ea r in g  on  tliis  qnes- 
t ion  is th a t o f Cleaver y. Mutual Reserve Fund 
Life Association{l). T h is  case fo l lo w e d  th e  
c o n v ic t io n  o f  F lo re n ce  E h za h eth  M a y b r ick  fo r  
th e  m u rd er  o f  h er h u sb an d . H er h u sban d , Jam es 
M ay b rick , e ffected  an in su ra n ce  on  h is  l i fe  in  
fa v o u r  o f  h is  w ife . T h e  p o l ic y  w as m a d e  p a y a b le  
to  the w ife  i f  she w as liv in g : at the t im e  o f  h is  
d e a th  ; o th erw ise  th e  m o n e y  w a s  to  go  to  h is  leg a l 
rep resen tatives . T h e  C ou rt o f  A p p e a l, co n s is t in g  
o f  L o e b  E sh e r  M .R . an d  F e y  L.J. a n d  L o p e s  
L.J., h e ld  tb a t th ere  w as h ere  a tru st crea ted  b y  
th e  p o l i c y  in  fa v o u r  o f  th e  w i fe  u n d er section  11 
o f  th e  M arried  W o m e n ’s P ro p e r ty  A c t ,  1883 ; 
b u t  i t  b eca m e  in ca p a b le  o f  b e in g  p e r fo rm e d  b y  
reason  of h er cr im e . N o  d o u b t  w as exp ressed  as 
to  th e  p o l ic y  crea tin g  a tru st in  her fa v o u r  u n d e r  
th a t  section . T h e  sam e v ie w  has been  taken  in  
th is  C ou rt in  Srinivasa Chariar v. Banganayahi 
Ammal{2) and AbhiramavoUi v. Official Trustee  ̂
'Madras[^). In  th e  la tter case, w h ic h  w as  d e c id e d  
b y  M a d h a v a w JSTa i e  J., th e  p o lic y  w as p a y a b le  to  
th e  “  assu red  or h is  w ife  i f  he pred eceases h er 
a n d  m y  lea rn ed  b ro th er  h e ld  th a t th ese  w ord s

K ktshnan
C h e t t i a r

V.
Velayei';
A m m a l .

Leach C.J.

(1) [1892] 1 Q.B. 147. (2) (1915) 3 L.W. 466.
(3) (1931) I.L.E, 55 Mad. 171.
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operated  to create a tru st in  fa v o u r  o f  tlie  w ife  
w ith in  tlie iiieaiiino’ o f  section  6.

T he learned A d v o ca te  fo r  tlie a p p e llan t has 
leac^c.j. p la ced  great reliance on Dinhai v, Baman- 

shaji{\) and  In re Engelbaek's .Estate. Tibbetts v . 
Engelhach[2). In  the form er case a B en ch  o f  the 
B om b ay  H ig h  Court had  be fore  it  an en d ow m en t 
p o licy  o f insurance Avliich w as p ayab le  at the 
death  o f  the assured or at th e  age o f  f i fty - f iv e  
aiul w as m ade p ayab le  to the w ife  p ro v id e d  she 
s iirv ived  him . F a ilin g  her it  w as to  be p a id  to- 
the assured, his executors, adm in istrators  or 
assigns. The Court d id  n ot con sid er the E n g lish  
authorities and cam e to  the d ecis ion  th at th ere  
w as n o  tru st created in  fa v o u r  o f  the  w ife  w ith in  
th e m ean ing o f  section  6 o f  the M arried  W o m e n ’s 
P rop erty  A ct, on  the w ord in g  o f  ̂  the section . A s  
I  have a lready stated, the In d ia n  A c t  fo l lo w s  th e  
E n glish  A c t  and th e  Englisb. cases are d ire c t ly  
app licable . W h en  these cases are con sid ered  
there seem s to he no d ou b t th a t in  a case lik e  th e  
pres",ent a trust is  created. In rp. EngelhacNs 
Bstate. Tibbetts v. Fngelbach(2) was a case in  
w hich  a father had  taken out an en d ow m en t 
p o licy  on the l ife  o f  liis ow n  dau gh ter an d  fo r  
her benefit. I t  was held that in  such  c ir c u m ­
stance, no legal estate w as created in  the d a u g h ter  
and that there w as no trust fo r  her benefit. T h e  
Court treated th is case as be in g  ou tsid e  the 
M arried W om en ’s P rop erty  A ct, 1882j as it  was^ 
because under that A ct, as u n d er the In d ia n  A c t /  
the p o licy  m ust be on  th e  l i fe  o f  th e  h u sb a n d  or 
the father. A s  there can  be a co n tin g e n t tru st 
and as w e construe the w ord s  in  th e  p r o p o s a l;

(1) (1933) I.L.U. 58 Bom. 513. (2) [1924] 2 Ch. 348.
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w hich , fo rm s  part o f  the p o lic y , as crea tin g  a 
co n tin g e n t trust in  fa v o a i ’ o f  th e  rosponclent, w e  
m u st also re ject th e  secon d  oonfceiition o f  tlie  
lea rn ed  A d v o c a te  fo r  the apprjllant.

F or these reasons th is ap p ea l fa ils  and  m u st be 
d ism issed  w ith  costs.

A,S.Y.

KTaSHNAtf'
C h e t t i a e .

V.
Felayke 
AWJf AL.

A P P E L L A T E  G IY IL .

Before Sir Lionel Leach, Chief Justice, and Mr. Justice 
Ma,dhavan Na,ir-

SUKKIRA GOUNDAN and eigh t o th ers (R espondents  
1 TO 3 AM) G TO 11— D ependants 1 to  3 and 6 to  11), 

P etitionerSj

1938, 
Marcli 2.

P A L A N I  GOUNDAN (Appella n t — P l a i n t i f f )  , R e s p o n d e n t

Gode o f G iv il Procedure (Act V o f 1908), sec. 110, cl. 2— Question 
respecting frop e rty  worth more than Rs. 10,000— Meaning 
and test o f— Jo in t H in d u  fa m ily — P a rtition — S u it fo t
Decision of Eigh Court to the effect that the •plaintiff was a 
coparcener and was as such entitled to property o f value o f  
Bs. 5,000 odd— Appeal to Privy Council against— Right 
of— Ujntire joint family estate of value of more than 
Rs. 10 fiOQ.

The respondent, clairaing to be a member of a joint Hindu 
family, sued for the partition of the estate of the joint family. 
The petitioners, the defendants in the suit, denied that the 
respondent was a copaTcenei:, and their defence prerailed in 
the trial Court. On appeal to the High Court, however, it was 
held that the respondent î as a coparcener and was entitled to 
have delivered to him property of the value of Rs. 5,000 odd. 
The petitioners applied for leave to appeal to His Majesty in 
Council against the' judgment of the High Court. The value

* Civil MiHcellaueouB Petition No. 4682 of 1937.


