
A P P E L L A T E  O I V I L .

Before Mr. Justice Pandrang Row.

K A N K A Y A L A L  (A p p e lla n t in A p p eal A g a in st  A p p e l la t e  1937 

O rd er  N o. 145 op 1935 and P e titio n e r  in C iv il BjEvision November 18. 
P etition  N o . 1302 o f 1935)_, P e tit io n e r ,

V .

S. S lIB B A R A Y A  C H E T T T  and tw o o th e rs  (R espondents  
IN x^ppeal A g a in st A p p ella .te  O rd er  No. 145 o f 1935 
and R espondents in  C iv il R evision  P e titio n  No, 1302 
OF 1935), R esp on d en ts.*

Married Women s Pro'^erty Act {I I I  of 1874), sec. 6 — Insti>rance 
policy— Money due thereunder to be fa,id to the (issured 
after fifteen years or to his wife, i f  assured dies earlier—
Assured heconies insolvent— Assignment of the 'policy in 
favour of his creditoi— Validity of— Trusty i f  created for  
the benefit of the wife under the Act.

A n  application was filed by  the creditor of an insolvent 
for the assigm nent o f a policy  o f insurance taken out by  the 
insolvent in his favour. T h e words the policy  is for the 
benefit o f  the w ife were not found  in the policy^ but it was 
stated therein that the ainonnt due on the p o licy  should be paid 
to the asanredj i.e., to the first respondent on the expiry of the 
period  o f fifteen years, or to  his w ife on the death o f th e  assured 
if  earlier.

Held (i) that there was a trust impressed on the policy  
in favoar of the w ife, from the mom ent the policy was taken 
out for her benefit, though she would not be entitled to claim 
anything unless the event referred to in  the policy  h ap pen ed ;

(ii) that it  was not open ti; the creditor to treat the 
p o licy  as being- the property o f his debtor and to require an 
assignment of it and to compel the Insuranoe Com pany to 
acknow ledge such an assignment as valid and b inding upon 
them .
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^Appeal Against Appellate Order No. 145 of 1935 and Civil Hevision
Petition No. 1B02 of 1935.



Kannayalal Once it is foiind that a policy o f insurance effected b y  a
SuBBARAYA benefit of his wife^

Chetty. then under section 6 of the Married W om en ’s P roperty A ct, it 
shall be deemed to be a trust and ennre as such so long as 
the wife is alive.

A p p e a l  against order of tlie District Court of 
Nortli Arcot dated 8tli March 1935 and made in 
OivilMiscella.neoiis Api:]eal No. 65 of 1934 preferred 
against the order of the Ooiirt of the Subordinate 
Jud<?e of Yellore dated 2nd November 1934 and 
made in Interlocutory Application No. 35(S of 
1934 in Insolyency Petition No. 19 of 1933 ; and 
P e t i t i o i s "  iinder Section 115 of Act Y of 1908 and 
section 75 of Act Y of 1920 praying the High 
Court to reyise the order of the District Court of 
North Arcot dated 8th March 1935 and made in 
Civil Miscellaneous Appeal No. 65 of 1934 |)referred 
against the order of the Court of the Subordinate 
Judge of Yellore dated 2nd November 1934 and 
made in Interlocutory Application No. 358 of 1934 
in Insolvency Petition No. 19 of 1933.

P. Viswcmatha Ayijar and F. N. Srinivasa Rao 
for appellant.

V. S.Mangciswami Ayymigar for second respon
dent.

Other respondents were unrepresented.

JUDGMENT.
The appellant in this second appeal and 

the petitioner in the revision petition are 
one and the same, the appeal and the revi
sion petition being alternative remedies pursued 
for the same purpose, namely, of getting the 
order of the District Judge of Yellore in Civil 
Miscellaneous Appeal No. 65 of 1934 set aside.
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That was an aj)peal from an order passed in Kannayalal 
an application by the creditor of an insolTent Stjbbaraya  

for the assignment of a policy of insurance taken 
out by the insolvent in his fayour. The second 
respondent in the petition was the Life Insurance 
Company and the third respondent was the wife 
of the insolvent debtor. The only question that 
had to be decided by the Courts below was 
■whether the life policy in question, Exhibit 1, 
contains a trust for the benefit of the wife, the 
third respondent. The verb a ipsissima  ̂ the policy 
is for the benefit of the wife ” , are not to be found 
in the policy, but it is stated therein that the 
amount due on the policy should be paid to the 
assured, i.e., to the first respondeii.t at the expiry 
of the period of fifteen years, or to his wife on the 
death of the assured if earlier. In these circum
stances the Subordinate Judge was of opinion that 
there was no trust for the benefit of the wife and 
allowed the petition. On appeal the District 
Judge came to the contrary conclusion and 
allowed the appeal and dismissed the petition.
Now the question for me to decide is whether the 
District Judge’s conclusion is right. The Sub
ordinate Judge distinguished the case of Abhira- 
mavalli v. Official Trustee  ̂ MadrasiX) by saying 
that in that case the question had arisen 
only after the death of the assured whereas 
in the case before him the assured was alive.
He also distinguished the case in Dinbai v. 
Bamanshaji{2) on the same ground. The Dis
trict Judge was of opinion however that the 
Subordinate Judge was not right in distinguishing 
the present case from the earlier case. It ŵ as
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eannayalai held by M ad  HA v a n  'Nai'R J. in that case that the
SuBBAHAYA actiial woi’ds “ for the benefit of the wife ” need 
chettt. 1̂̂  ̂policy in order to attract the provi-

sions of section 6 of the Married Women's Property 
Act to any particular policy, and that if on a 
reading of the -words used in the policy it appears 
that the assured intended in the event of his 
death that the policy should enure for the benefit 
of his wife, then the policy may he deemed to be 
for her benefit and brought within the purview 
of section 6; in the particular case before him the 
provision regarding’ payment was similar to the 
provision in the present case, and it was held that 
the polic}  ̂ fell Avithin section (3 of the Married 
Women’s Property Act III of 1874 as amended b̂  ̂
the subseciuent Act XIII of 1923. The only other 
decision which appears to take the opposite 
view is Lalithcmihal Ammal y .  Guardian o f  

India Insurance Co., Ltd.(l) where the policy 
contained ^practically the same provision about 
payment to the Avife in case she survived the 
insured before the policy became mature and it 
was hold that there was no vested interest of the 
wife in the policy till the death happened and 
that the assignment of the policy made by the 
insured was valid. The decisioiis however which 
were relied upon, namely, In re loakir/udis' Policy 
Trusts: loaldmidis v. Hartcup[2)  ̂ In re Fleetwood's 
Polici/(S] and Cousins y. Sun Life Assurance 
Societij{4:), were all cases in which it was held that 
there was a trust in favour of the wife. Where 
there is a trust the insured cannot deal with 
the policy as he likes. This is clear from the
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provisions of section 6 of the Married Women’s Kannayalal
Property Act. Once it is found tliat a polic^  ̂ of Subbakâ a
insurance eifected by a married man on liis own
life was for the benefit of his wife, then the
section says that it shall be deemed to be a trust
and enure for the benefit of the wife according
to the interest so expressed and shall not, so long
as any object of the trust remains, be subject to
the control of the husband or to his creditors o
form part of his estate. The section also indicates
the j)erson to whom in such a case the sum secured
by the policy has to be paid, namely, the Official
Trustee. The only way in which a policy of this
kind can be attacked bĵ  a creditor is by pro yin g
that it was effected for the purpose of defrauding
the creditors. No such attemj^t has been made in
this case. I am of opinion that if the words found
in the policy lead to the conclusion that the
policj^ was for the benefit of the assured’s wife,
then according to section 6 of the Married
Women’s Property Act it shall be deemed to be a
trust and enure as such so long as the wife is
alive. This does not mean of course that the wife
is entitled to claim anything by virtue of the
above trust straightaway. The : benefit which
accrues to her under the trust will be subject to
the other conditions in the policy but the trust is
impressed upon the policy from the moment the
policy comes into existence, and it cannot in my
opinion be said that the trust comes into existence
for the first time only after the event which is to
determine the payment under the policy takes
place. In other words, the wife will not be
entitled to claim anything under the policy unless
the event referred to in the policy happens, but
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kannayalai file trust is brought into existence tlie moment tlie
suBBAEAYA. policy is taken out for the benefit of the wife.Ohettv * TPThat being the case, tiie trust attaches itself to the 

policy from the very moment of its birth, and the 
policy cannot thereafter be looked upon as ayail- 
able to the creditors regardless of the trust 
imposed uj)on it. The position therefore in law 
is that there is a trust impressed on the policy in 
favour of the wife ; at the same time it cannot be 
said that the insured has no interest in the policy, 
because in a certain event, namely, after the 
expir}  ̂of fifteen years from the date of the policy 
the money thereunder is to be paid to him if he is 
then alive, and it is only in the event of his death 
within this period that the money could be paid 
to his widow if she is then alive. The policy 
thus constitutes property in which both the in
sured and his wife have an interest. It is not 
possible to say at present what that interest is 
because it is entirely dependent on the events 
above referred to. In these circumstances it is 
not open to the creditor to treat the policy as 
being the property of his debtor and to require 
an assignment of it and to compel the Insurance 
Company to acknowledge such an assignment as 
valid and binding upon them. For these reasons, 
I am of opinion that the order passed by the 
District Judge was right and that the application 
of the petitioner was rightly dismissed. The 
appeal and the revision petition are therefore 
dismissed with costs in the appeal.

w.c.
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