
■whicli the Code has expressly limited those Tenkata- 
powers, there is no reason to curtail them. krisunayya

C h i n a

L a k s h m a in 'A  R a o  J.—I agree with my Lord Kanakayva. 
th e  C h ie f  J u s t i c e  a n d  have nothing to  add.

v.v.c.
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APPELLATE CIYIL—PULL BElsfOH.

Before the Ron^hle Mr. A. S . L. Leach, GKief Justice,
Mr. Justice Varadachariar and Mr. Justice Mockett.

R A M  A C H  A lS r  D R  A  N A I D U  a^^d t h e e e  jd t h e r s -  ( A p p e l l a n t s  1937̂
1 TO 4)_. A ppellants  ̂ December 15.

V ,

V E N G A M A  N A I D U  ( d e a d ) a n d  e ig h t y - t w o  o t h e r s  (E ,e sp o n - 
DENTS 1 TO 8 j 1 1 , IB j 1 4 j 16 TO 4?^  4 9  t o  6 8 j 6 0  t o  8 6 ,

88 TO 90 AND 94 and legal eepkesentatives of

BESPONDENTS 1, 84 AND 35)^ RESPONDENTS.*

Fart ’parformance—Doctrine of—Aj^plicahility—Maintena-nee 
decree— Charge on ^properties created hy— Alienees of 
portion of properties charged— Agreement between them and 
decree-holder widow for release of properties in their posses-- 
sion on happening o f certain events-—Events contemplated 
not happening hut loidow receiving a portion o f amount 
payable to her under agreement-—Applicability o f doctrine 
of part performance in such a, case so as to debar assignee 
of decree from widow from executing decree against 
properties in hands of alienees—-'Alienees tahing with notice 
of agreement—'Givil Procedure Code (Act V o / 1908),
0. XLI, r. 2 proviso— Appellate Court deciding case upon a, 
point taJcen hy itself— Opportunity io f  ctrty affected to m,eet 
the point—Necessity.

In 1890 a Hindu -widow obtained a decree against lier 
stepsonsj R  and anotierj for maintenance tlien. due and for 
future rnaintenance. The maintenance was made a charge on.

: * LetterslPatent Appeal No. 292 of 1927.



R a m a c h a n d r a  tlae family properties. In 1894 tlie widow entered into an
agreement -with V  and P, pnrcliaseTS of R ’s half share in

YENaAMA 398 acres of the family lands from one K who had himself
pnrohased the same from K and was a defendant in the widow’s
suit. Under the agreement Y  and P were to pay fche widow a 
sum of Rs. 1,400 in. satisfaction of her claim for future main­
tenance against the properties in their hands. Of the Rs. 1.400 
a snm of Rs, 1^000 had already been paid. The agreement 
provided that when the balance of Rs. 400 had been received 
and the widovy had realised the amount representing the 
arrears of maintenance at the date of the agreement, she was to 
execute a formal release of the charge created by the decree on 
R's half share in the family properties. The arrears were not 
realised and consequently the agreement was renewed in 1903 
and again in 1906. The effect of each of those documents was 
that if T  and P paid the balance of Rs. 400 with interest and 
the widow was able to realise from other properties the amount 
due to her as arrears of maintenance at the date of the docu- 
mentj she would execute the contemplated release and that in 
the meantime  ̂ she would not take steps in execution of the 
decree against the properties in the possession of V and P. 
The agi’eements were not recorded, under the provisions of 
Order XXI, rule 2, of the Code of Civil Procedure and the 
events contemplated by the agreement never happened. In 
1908 the widow assigned her decree to the plaintiffs. A few 
days prior to the said assignment V sued for a decree for 
specific performance of the agreement of 1906  ̂the last renewal 
of the agreement of 1894. His suit was dismissed by the trial 
Court and its dismissal was affirmed in appeal. Pending a 
second appeal to the High Court the widow died and the 
plaintiffs were added as parties. The High Court held that 
the plainti:ffs as assignees of the maintenance decree were not 
the legal representatives of the widow, and being assignees an 
action for specific performance did not lie. The plaintiffs  ̂ as 
assignees of the maintenance decree, instituted proceedings in 
executiouj obtained an order for the sale of R’ a interest and 
purchased the same at the Court auction. They then instituted 
the suit out of which the Letters Patent Appeal arose against, 
inter alia, transferees from Y and P, for partition of the pro  ̂
perties and for possession of their half share. The trial Couit 
dismissed the suit. On appeal to the High Court the learned 
Judges who heard the appeal concurred in the view that the
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Naibu.

doctrine of Us pendens applied to tlie alienationa and that the Eamachandr^ 
agreement of 1894 and its subsequent renewals did not operate 
to bar the execution of the widow’s decree. But while one of Ve n g a m a  

them held that the suit could be maintained as framed, the 
other learned Judge considered that  ̂ as the plaintiffs had 
taken an assignment of the decree with full knowledge of the 
agreement of 1894 and its subsequent renewals  ̂ it was a fraud 
on the alienees to enforce the maintenance decree and held 
that-the doctrine of part performance applied and on that basis 
refused the plaintiffs the reliefs they sought, but instead 
granted them a money decree for Es. 400 with interest from 
1894. The Letters Patent Appeal was preferred against the 
judgment of the latter learned Judge.

Held hy the Full Bench :— (i) The doctrine of part perform.- 
ance had no applioation to the case.

All that had happened was that an agreement was entered 
into by the widow with the original alienees under which she' 
undertook to release the properties with which they were 
concerned on certain events happening. Until they happened 
— and they never did happen—the properties remained charged.
The fact that the widow received Rs. 1,000 out of the 
Rs. 1,400 did not entitle V and P to a release.

(ii) The fact that the plaintiffs took with notice of the 
agreement of 1894 did not disentitle them to execute the 
decree.

The plaintiffs were the assignees in law of the widoŵ iS 
decree and they were entitled to execute it against the family 
properties, notwithstanding that they had passed into the hands 
of the defendants^ They did execute the decree and in the 
execution proceedings they bought in  the half share of R,
Consequently they possessed R ’s half Interest in the family 
estate.

While it is open to an appellate Court to decide a case on 
any rule of law which it considers applies, it is not entitled to* 
decide a case on a point taken by itself without giving the 
parties to the appeal an opportunity of meeting it.

APPBAi under Clause 15 of the Letters Patent 
preferred against the judgment of YENKATASUBBA 
Eao J. in Appeal Suit No. 110 of 1928 (Original 
Suit No. 45 of 1917, Sub-Oourt, Trieliinopoly).

■/
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Bamachandka Tlie Letters PatGnt Appoal aroso out of a 
difference of opinion between XEiSHNAlsr and 
Y e n k a t a s u b b a  E a o  JJ. who lieard and disposed 
of Appeal Suit No. 110 of 1923.

The facts of the case, the points on which 
there was difference of opinion between 'Ke is h n a n  
and Y e n k a t a s u b b a  R a o  JJ. and the arguments 
of Counsel in the Letters Patent Appeal appear 
from the judgment in the Letters Patent Appeal.

T. M. Krishnaswami Ayyar and M. jS. Vaidya- 
natha A y y a r  for appellants.

K, S. Krishnaswami Ayyangar and K. V. Sesha 
Ayyangar for respondents.

Cur. adv. vult.

JU.DGMEOT.-
Leach o.J. Le a o h  O.J.—In Original Suit N 0 ..I of 1889 of

the District Court of Trichinopoly a Hindu 
widow, one Yenkalakshmi Animal, sued her 
step-sons, Yenkatarama Ayyar and Ramara,thnam 
Ayyar, for maintenance, and on 2nd September 
1890 obtained a decree which applied to the main­
tenance then due and to future maintenance. The 
maintenance was made a charge on the family 
properties. The decree was not expressed in 
precise terms, but it was held in subsequent 
execution proceedings that the decree did in fact 
give a charge on the family properties and this 
question must be regarded as haYlng been finally 
decided. On 13th l^oyember 1888 Ramarathnam 
SoldMs half share in 393 acres of the family lands 
to one Krishna Ayyar, who was the twehty-first 
defendant in the widow’s suit. On 27th ISToYem- 
ber 1888 Krishna Ayyar sold his interest in these 
properties to Yengama Naidu and Pemmal ISFaidu.
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Between 7th December 1888 and 2nd June 1890 E a h a c s a n d e aNaiduTengama Naidn atid PeTumal Naidii under «. 
thirteen deeds disposed of tlieir interest in tlie Naidu. 
properties to various people. On 27th September leâ ox 
1908 the T îdow. assigned her decree to the plain­
tiffs in the suit out of which this appeal arises.
As assignees of the decree the plaintiffs instituted 
proceedings in execution and obtained an order 
for the sale of Eamarathnam’s interest. At the 
Court auction they purchased Ramarathnam’s 
interest. On 14th September 1915 the plaintiffs 
filed a suit in the Court of the District Munsif of 
Kulittalai for partition of the properties and for 
possession of their half-share. The District 
Munsif’s Court had no jurisdiction to try the suit 
because of its value and the plaint had to be 
returned for filing in the Court of the Subordinate 
Judge. This was done and the suit was numbered 
as Original Suit No. 45 of 1917. There were 101 
defendants, of whom 98 were sued as alienees 
under transfers executed after 7th December 1888.

In 1894 the widow entered into an agreement 
with Yengama Naidu and Perumal J^aidn under 
which they were to pay her a sum of Es. 1,400 in 
satisfaction of her claim for future maintenance 
against the properties in their hands. Of the 
Es. 1,400 a sum of Es. 1,000 had already been paid.
The agreement provided tliat when the balance 
of Es. 400 had been received and the widow had 
realised the amount representing the arrears of 
naaintenance at the date of the agreement she was 
to execute a formal release of the charge created 
by the decree on Eamarathnam’s half share in the 
family properties. The arrears were not realised 
and consequently the agreement was renewed in
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original agreement

V e n g a m a
N aidtj.

Ramachandea 1 9 0 3  and again in 1906. The
has not been put in evidence, but the agreements 
of 1903 and 1906 have been and are marked 

l b a ~ g .j .  as Exhibits XYIII and XTIII (a) respectively. 
The agreement of 1903 reads as follows :—

If according to wtat you iiaye exeonted and given ,̂ 
you pay witl. interest tlie sum of Us. 4;00 whicli ig the balance 
due after deducting the amount of Rs. 1,000 received from 
you, I shaUj as soon as the whole of the decree amount due up 
to this day is realised  ̂cause the plaintiff- in the said suit to 
execute and deliver a memorandum of release in your favour 
to the effect that the liability for the decree of the lands 
purchased by you from Krishna Ayyar has been given up. I 
shall not attach the said lands and proceed in execution for 
the amounts due under the said decree/^

This document was signed by one P. Eama- 
swami Ayyar as the agent of the widow,' That 
he had the authority to sign is not in question.. 
The agreement of 1906 is in similar terms, but 
instead of the words ‘‘ as soon as the whole of the 
decree amount due up to this day is realised ”, 
we have the words “ after the realization of the 
entire balance of the decree There can be no 
doubt that the effect of each of these documents 
was this : If Yengama Naidu and Perumal Naidui 
paid the balance of Es. 400 with Interest and the 
widow was able to realise from other properties 
the amount due to her as arrears of maintenance 
at the date of the document she would execute 
the contemplated release ; in the meantime she 
would not take steps in execution of the decree 
against the properties in the possession of 
Yengama Naidu and PerumaL These agreements 
were not recorded under the provisions of Order 
XXI, rule 2, of the Code of Oivil Procedure, and̂  
therefore, cannot be regarded as adjustments of 
the decree.
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L e a c h  C.J.

On 17tli September 1908, that is, two days R a m a g h a n d k a  

before the assignment by the widow of her decree 
in favour of the present plaintiffs, Yengama 
Naidn instituted Original Suit No. 406 of 1908 in 
the Court of the District Munsif of Kulittalai for 
a decree for specific performance of the agree­
ment of 1906, the last renewal of the agreement 
of 1894. On 14th August 1911 the District 
Munsif dismissed the suit. An appeal followed 
to the Subordinate Judge of Trichinopoly, who 
held that the salt was premature and accordingly 
dismissed the appeal. A  second appeal was then 
filed in this Court. The widow died during the 
pendency of the appeal and the present plaintiffs 
were added as parties. This Court held that the 
plaintiffs, as assignees of the maintenance decree, 
were not the legal representatives of the widow, 
and being assignees an action for specific perform­
ance did not lie. This judgment was delivered 
on 12th March 1915.

Eeturning now to the suit out of which this 
appeal arises, the Subordinate Judge accepted the 
contention that the doctrine of lispendeJis 
to the alienations and therefore regarded them as 
being subject to the charge in favour of the 
widow. But he dismissed the suit on the broad 
ground that there were enough equities with the 
alienee defendants to override all consequences 
arising from the operation of the doctrine of 
Us pendens. This judgment was delivered oh 21st 
August 1922. An appeal was filed against this 
decision in this Court and it came before 
K e is h n a n  and Ve n k a t a s x jb b a  R ao  JJ. on the 6th 
and the 14th of September and on the 1st and the 
8th October 1926. After the arguments had closed
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e a m a c h a n d r a  judgment was reserved and was delivered on 
5tli November 1926. YENKATASUBBA Eao J. agreed 

N̂aidu."̂  that the doctrine of Us pendens did apply and
lba"^ c.j. accepted the contention that the agreement of

1894 and its subsequent renewals did not operate 
to bar the execution of the widow’s decree. The 
learned Judge, however, laid great stress on the 
fact that the plaintiffs had taken the assignment 
of the decree with full knowledge of the agree­
ment, and considered that in these circumstances 
it was a fraud on the alienees to enforce the main- 
tenance decree. He also held that the doctrine of 
part performance a.pplied and on this basis refused 
the plaintiffs the reliefs they sought, but instead 
granted them a money, decree for Es. 400 w'ifch 
interest from 1894. Keishnak J. considered that 
the suit could be maintained as framed and 
relied on the decision of this Court in Krislma
Aiyar Y. Saviirimiithu Fillai(l), In that case, a
Full Bench consisting of A b b u e  R a h im , O l d f i e l d  
and Se s h a g ie i  Ayyae JJ. held that a decree 
which had been satisfied was still capable of 
execution so long as the satisfaction was not 
reported to and certified by the Court. The 
only remedy for a judgment-debtor who is called 
upon to pay in execution proceedings, having' 
already paid out of Court, is an action for 
damages against the decree-holder, but when the 
decree has been executed by an assignee no action 
for damages will lie against the assignee, not­
withstanding that he has taken the assignment 
with notice of the fact that the decree has been 
satisfied. Keishnan J. also accepted the applica;- 
tion of the doctrine of Us pendens.

(1) (1918)IX.B. 42 Mad. 338 .
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It falls to be observed tliat the doctrine 
part performance on  which Y e n k a t a s u b b a  E ao  J. 
relied was not raised in the pleadings, was not 
made the subject o f  an issue and was not raised in 
the course o f  the arguments, K r is h n a n  J. added 
a note to his judgment, after he had perused 
that of Y e n k a t a s u b b a  R a o  J., and there pointed 
out that thJs was an entirely new question 
which was not raised by the parties and not 
argued at the Bar. While it is open to the Court 
to decide a case on any rule of law which it con­
siders applies, it is not entitled to decide a case 
on a point taken by itself without giving the 
parties to the appeal an opportunity of meeting 
it. Order XLI, rule 2, of the Code of Civil Proce­
dure says that the appellant shall not, except by 
leave of the Court, urge or be heard in support of 
any ground of objection not set forth in the 
memorandum of appeal, but the appellate Court 
in deciding the appeal shall not be confined to 
the ground of objection set forth in the memoran­
dum of appeal or taken by leave of the Court 
under the rule. There is, however, this impor­
tant proviso. The Oourt shall not rest its 
decision on any other ground unless the party 
who may be afOected thereby has had a sufficient 
opportunity of contesting the case on that ground. 
With great respect, I consider that before 
Y e n k a t a s u b b a  R a o  J. based Ms decision on the 
doctrine of part performance he should have 
given the plaintiff’s Advocate an opportunity of 
stating his views on the question.

As the doctrine of part performance was relied 
on by Y e n k a t a s u b b a  R a o  J. and has been made 
the subject of argument before us, I will express

o f  E^machandeaNaiduSI.
V e h g a m a .

N a i d u .

L e a c h  C,J.
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V.
Y e n g a m a

Naidu,

Leach C.J.

r a m a c h a k d h a  my yiews on the question. The widow had ob- 
tained a decree for maintenance and the amount 
she was entitled to receive by way of mainte­
nance was made a charge on the family properties. 
If her step-sons did not pay what was due as 
maintenance she was entitled to proceed against 
those properties, notwithstanding that they had 
passed or that some of them had passed into 
other hands. It was open to her to agree with 
the alienees to release the properties in their 
hands from the charge, but until there was a 
release by her, valid in law, the properties 
remained charged. In this case all that had hap­
pened was that an agreement was entered into by 
the widow with the original alienees under which 
she undertook to release the properties with 
which they were concerned on certain events 
happening. Until they happened—and they 
never did happen-~-the properties remained char­
ged. The fact that the widow received Rs. 1,000 
out of the Bs. 1,400 did not entitle Y eng am a 
Kaidu and Perumal JSTaidu to a release. There­
fore I fail to see how the doctrine of part per­
formance can have any application whatsoever. 
YEjSTKAtasubba Eao J. also considered that the 
present action constituted a fraud on the alienees. 
There was here clearly no fraud. The plaintiffs 
took with notice of the agreement of 1894, but 
that did nob disentitle them to execute the decree. 
They were at full liberty to do so.

I have already mentioned that it was accepted 
by the trial Court and by K e is h n a n  and Y e n k a t a - 
SUBBA B a o  JJ. on appeal that the doctrine of 
U& pendens applied. It was suggested at one 
stage in the arguments before us that this view



1938] MADRAS SEEIES 839

l̂ AIDU
V.

T  ENG AM A 
Naidtt.

was wrong, but when it was pointed out to tlie 
learned Advocate for the respondents that the 
question had been raised in the execution proceed­
ings to which the present parties or their reî re- leacT c.J. 
sentatives were parties and there decided, he 
very properly did not press the point. It is clear 
that it was raised in the execution proceedings 
and there finally decided and consequently the 
argument is not open to the defendants in this 
Court. The same remarks apply to a suggestion 
which has been made that the agreement of 1894 
and its subsequent renewals operated to prevent 
the widow proceeding in execution against the 
properties in the possession of the alienees. This 
question was also raised in the execution proceed­
ings and there also decided. Therefore the posi­
tion is this. The plaintiffs are the assignees in 
law of the widow’s decree and they were entitled 
to execute it against the family properties, not­
withstanding that they had passed into the hands 
of the defendants, They did execute the decree 
and in the execution proceedings they bought 
in the half-share of Eamarathnam. Consequently 
they now possess Eamaratlinam’s half interest 
in the family estate. It has been suggested that 
section 91 of the Indian Trusts Act applies, but 
it is clear that it does not. The decision in the 
suit for specific performance entirely disposes of 
this argument. ’

The appeal will be allowed and the case 
remanded to the trial Court for disposal on the 
merits. The appellant will be entitled to costs 
here and bef ore the Division Bench. He will also 
be entitled to a refund of the court-fee paid on 
the appeal as well as on the Letters Patent Appeal.
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R a m a c e t a n d e ajyAiDtr
V.

Y e n g a m aNaidu.
L e a c h  C.«F.

A regrettable feature of this case is the tremen­
dous delay which has taken place. The suit was 
filed as long ago as 1915 and an appeal lay direct 
to this Oourt. As I have pointed out, the 
learned trial Judge delivered judgment on 21st 
August 1922. An appeal was filed in that year 
to this Court and it came before K e is h i â n  and 
Y e k k a t a s u b b a  E ao  JJ. in September and October 
1926. The learned Judges disagreed and in 
accordance with the practice of this Court which 
then ruled it was necessary that the appeal should 
be heard by a Full Bench. It has taken eleven 
years for this to happen. The appeal has been in 
this Court from 1922 until now, a total period of 
fifteen years. But for the fact that these dates 
appear on the record I should not have believed 
it possible that there could be such delay. The 
fact that the number of parties is large and that 
some of them died aiid their legal representatives 
have had to be brought on the record can be no 
justification for this great delay. The delay is 
so great that it would appear to amount to a 
scandal, and I have directed that a full inquiry 
be made into the matter.

Taeadachaeiar J.—I agree.
M o c k b t t  J,—I ao'ree.

A.S.V.


