
APPELLATE CIVIL—FDLL BENCH.

Before the Hon^hle Mr, A. S . L. Leach, Chief Justice,
Mr. Justice Varadachariar and Mr. Justice MocJsett.

K. S. RAMAOHANDRAN a n d  a n o t h e e  ( P e t it io n e r s ) , ^  1937,
„  December 15.
P e t it io n e e s , — ---------------------
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tj.
R, G. BALASUBRAMANIA AYYAR ( P e titio n e r  a u p

R e sp o n d e n t) ,  R e sp o n d e n t .*

Giicirdia,ns and Wards Act {VTXl of 1890), sec. 41—Dis
charge of guardian—Discretion of Court— 'Exercise of— 
Principles— Order of District Judge granting a discharge 
— Revision against-—Interference in— Ma,l-administration 
alleged against guardian inquired into and found, agninst 
by District Judge.

The respondent was appointed giiardian of tlie property of 
the petitioners who were brothers and constituted an undivided 
Hindu family. His appointment ceased on the first petiitioner 
attaining majority. Thereupon the respondent filed a petition 
praying that he might be discharged from his guardianship. 
The petitioners filed two counter-petitions. In one they asked 
the Court to assign the security bond executed by the respon
dent to the first petitioner and the other was for an order 
directing the respondent's accounts to fee audited. It was 
■alleged that the respondent had been guilty of Mal“ad.minia- 
tration and an affidavit in support of that charge was filed. 
After considering that affidavit the District Judge granted the 
respondent’s petition, being of opinion that he had acted pro
perly , and dismissed the petitioners^applications on the ground 
ihat they were frivolous. Two revision petitions were filed 
tinder section 115 of the Code of Civil Procedure to set aside 
the order of the District Judge discharging the respondent 
and his order refusing to direct the bond to be assigned to the 
first petitioner.

Seld hy the Ĵ uU Bench that in discharging the respon- 
ident the District Judge exercised a jurisdiction vested in. him 
sand that his order could not be interfered with in revision.

* Civil Eevision Petitions Nos. 1071 aod 1072 of 1935.



SUBEAMANIA.

Eama- When the guondam guardian has complied with the direo-
CHANDRAN tions of the Court under sub-section 3 of section 41 of the- 

Bala- Guardians and Wards Act  ̂ the Court has full discretion in the-
matter and can discharge hiin̂  if it thinks fit.

The proper course for a Court which has appointed a 
guardian of the property to adopt on the minor coming of age is- 
to refuse to grant a discharge if it appeals that there is 
Bufficient reason to keep open the question of the guardian's  ̂
liability, and in that case to assign to the quondam minor the- 
security bond. Similarly, if it considers that the guardian 
has acted properly throughout and no reasonable claim can be' 
brought against him, it should exercise the power which it, 
has of discharging the guardian.

Petitions under section 115 of Act T  of 1908: 
praying the High Court to revise the order of the- 
District Court of Tinnevelly dated 12th February 
1935 and made respectively In Interlocutory 
Applications Nos. 62 of 1932 and 62 of 1933 in 
Original Petition No. 51 of 1918.

The petitions originally came on for hear
ing before Vababachaeiar J. who made the- 
folio wine:
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Order op reference to a  bench :—

Mr. T. L. Yentatarama Ayyar contends that except in cases* 
where there is no dispute raised by the quondam minors  ̂ the 
Oourt should not pass an order of discharge under clause 4  o f 
Bection 41 of the Guardians and Wards Act, as the result o f 
such an order would restrict the minors  ̂ '̂’ight of suit (implied' 
in Section 37) to cases of “  fraud which may be subsequently  ̂
discoveredThere is no authority directly in point, though; 
in another connection this Court had to consider the signifi
cance of the use of the word ''may '’  ̂ in that clause; 
rami MeMi y. Pattahhirami Reddi{l). If, as held in that 
case, the option rests with the Court, there is no reason to 
limit the poM’er of the Court to uncontested cases. On the

(1) (1926) LL.E. 50 Mad. SG.



V.
SUB RAM ANT A.

other hand tliere is this to be said in favour of the contention Rama- 
advanced by Mr. Venkatarama Ayyar, that there being no chanj)ran 
right of appeal against snch an order, the niinor will be B a LA-
deprived of hia right of snit withont even an opportunity of 
contesting the correctness of the order on the merits by an 
appeal. The question is one of general importance and it is 
deRirable to have an authoritative ruling from a Division 
Bench, as even the decision in Subbarami Reddi v. Fattahhiroomi 
Beddi(l) dissents from the Allahabad view.

The petitions were directed to be posted before 
a Full Bench and came on for hearing before the 
Full Bench constituted as above.
On  t h e  K e p e e e n o e :

T. L. Venkdtamma Ayyar for petitioners.—A guardian of 
the property of a minor ceases to be the guardian immediately 
on the ward coming of age; see section 41 (1) of the Guardians 
and Wards Act. Clause 2 of that section provides for the 
guardian delivering up all property and accounts. The 
preponderance of authority as to the construction of section 41 
is that on the ward attaining majority the Court becomes 
functus officio and that i£ there is a dispute as to the 
guardian^s liability it must not be gone into under that section 
but must be left to be decided in a suit.

[ T h e  C himp J u stic e . —Suppose the Court wrongly diseharges 
the guardian in a case in which he had misappropriated the 
minor’s property  ̂has the minor no remedy in law ?]

[Sections 20 and 37 were referred to.] Sections 35 and 36 
refer to the period during minority.

[ Y a r a d a c h a b i a u  J.—Do yon contend that apart from 
section 86 there is any other provision providing for the 
assignment of the bond ?]

There is no other provision in the Act. That ia why this 
Court has held that section 35 is applicable both to the period 
during minority and to the period after the minor attains 
majority. ̂^̂ T^ effect of the decisions may be stated thus: 
Proceedings under section 41 are summary. There is no trial 
and no evidence need be taken. If the District Judge
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RA.MA.- impTopeily grants a discliaTge, Ms order practically becomes
chandrak Tkere ia no appeal from tlie order and a revision will be

B a la - practically useless, because Tinder Section 115̂  Civil Procedure
STT0RA,MANIA. Qourt cannot interfere except on a question of

jurisdiction, Suhharami Ueddi v. Fattabhirami Eeddi(l) shows 
that in case of dispute the Court cannot and should not hold 
an inquiry but must refer the parties to a suit. The use of the 
vrord ‘' may ”  in clause 4 ol section 41 shows that the power to 
grant a discharge should be exercised only in uncontested 
cases. In case oE dispute the District Judge has no jurisdic
tion to grant a discharge. In Kahv, Bs'pari v. Sheikh Maho- 
med(2) the order of discharge was set aside in revision on this 
ground.

[Vaeadachabtar J.—That case merely decides that the 
District Judge has no jurisdiction under section 41 to go into 
the correctness o£ the accounts and direct payment of the 
amount found to be due on such taking of accounts. The Court 
did not consider the case of an order of discharge at all.]

The case is authority for the position that the District 
Judge has no jurisdicbion to pass any order at all under 
section 41 ia case of dispute. He becomes fmctus officio in 
such a case. The i ’all Bench held that the inquiry itself was 
beyond the scope of section 41. The section is sufficiently 
satisfied if its scope is confined to unoontested cases. Clause 
4 of the section does not show in what circumstances an order 
of discharge can be made- The Calcutta High Court says 
it can be made in cases in which there is no dispute.

[T he Chief Justioe.—Clause 4 of section 41 rests a discre- 
tion in the Court appointing a guardian to grant a discharge 
and if it does exercise its discretion and grant a discharge there 
is an end of the matter even if the result may be unfortunate 
to the minor.]

The word “'^may no doubt vests a discretion in the 
District Judge but the circumstances in which the discretion 
is to be exercised must be determined with reference to the 
scope of the Act and of the inquiry under section 41 and with 
reference to the other proyisiGns of the Act. Thus construed 
elause 4 of the section must be confined to uncontested cases. 
The order of discharge in the present case can be set aside on
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ihe ground that the District Judge has not considered all Rami- 
the oircumstances which have to be considered by him. chanj)Kan

K. 8. Itajagopalachariar for K. Rajah Ayyar for respondent suBaAMANiA. 
i;ras not called upon.

Tlie JuDGMEiN'T of the Court was delivered by 
Leach O.J.—The petitioners are brothers and 
constituted an undivided Hindu family. The 
first petitioner became of age in December 1931.
The second petitioner was a minor when the 
proceedings out of which these petitions arise 
began. Iti 1925 the respondent was appointed 
guardian of the property of the petitioners. His 
appointment ceased on the first petitioner 
■attaining majority in December 1931. On this 
■event happening, the respondent filed a petition 
in the Court of the District Judge of Tinnevelly 
asking that he be discharged from his guardian
ship. Thereupon the petitioners filed two counter
petitions, In one they asked the Court , to 
assign the bond which had been executed as 
security for the respondent’s stewardship and the 
•other was for an order directing his accounts 
to be audited. The respondent’s petition was 
granted, but the petitioners’ applications were 
both dismissed. This Qourt is now asked,, in the 
♦exercise of its powers under section 115 of the 
Code of Civil Procedure, to set aside the order of 
"the District Judge discharging the respondent 
and his order refusing to direct the bond, to be 
assigned to the first petitioner. No application 
has been filed against the order dismissiBg the 
petition asking for an audit,

The answer to the question before us d:epends 
*on the construction to be placed on section 41 (4)
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Eama- of the Giiardians and "Wards Act, 1890. Sub-
cHANDiuN 2̂) of that section states that the powerŝ '
saBKAMANiA. of a giiardian of the property of a minor cease (a) 
LeIcuC.j. by: Ms death, removal or discharge ; {&) hy the 

Court of Wards assuming superintendence of the 
property of the ward ; or {c) by the ward ceasing" 
to be a minor. Sub-section (3) says :

, “  When for any cause the powers of a guardian cease, the 
Court may require hiirij or̂  if he ig dead, hig representative; to 
deliver, as it directs, any property in his possession or control 
belonging to the ward, or any accounts in his possession or 
control relating to any past or present property of the ward.”

Then comes sub“Section (4) which is worded as 
follows :

“  When he has delivered the property or accounts as 
required by the Court, the Court may declare him to bei- 
discharged from his liabilities save as regards any fraud which, 
may subsequently be discovered.”

It will be observed that a guardian of the- 
property of a minor ceases to be the guardian 
immediately on the ward coming of age. On this: 
event happening the Court may require the 
quondara guardian to deliver the property of the 
ward in his possession or control according to its 
direction and similarly require him to deliver the 
accounts which he has kept relating to past or 
present property of the ward. That is as far as 
the Court can go, both as regards the property and 
as regards the accounts. When the quondam 
guardian has complied with an order passed under 
su,b-section (3), the Court may in its discretion 
discharge him from his liability as guardian, save 
in respect of any fraud which may subsequently 
be discovered.

In this case it was alleged that the respondent 
had been guilty of mal-administration and an
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.affidavit in support of this charge was filed. Rama- 
After considering this affidavit and giving it the 
Aveight -which he considered it deserved, the subkamI'nia, 
learned District Judge came to the conclusion lea’ĉ c.j. 
that the applications for the assignment of the 
bond and for an order directing an audit were 
frivolous and, being of the opinion that the res
pondent was entitled to an order discharging him 
from liability, granted his petition. It is said 
that in so doing the District Judge erred in law.
It is argued that on a proper construction of sub
section (4) the District Judge should, in view of the 
charge of nial-administration, have refused the 
respondent his discharge and should have assigned 
the bond to the iixst petitioner. This is reading 
into sub-section (4) something which is not there.
When the quondam guardian has complied with 
the directions of the Court under sub-section (3), 
the Court has full discretion in the matter and 
c.an discharge him, if it thinks fit. The learned 
District Judge did think that the respondent'was 
'entitled to his discharge and accordingly granted 
it. In so doing he exercised a jurisdiction vested 
in him, and it is not open to the petitioners to say 
that this Court in the exercise of its revisxonal 
powers can interfere with the order.

In Subbarami Reddi y . PaUabhirami 
a Division Bench of this Court, consisting of 
IPHILLIPS and M a d h a v a i ^  N a i e  JJ., held that 
where a guardian has been discharged and has 
filed his accounts the Court cannot hold an. 
iuquiry under the Act into the correctness of the 
iaccouiits and determine the amount or thfe
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Rama- property in respect of wliicli the guardian is-
GHANORAN ĝ gcQ-Q̂ -̂bable. The correctness of this decision has
sTJBRAMiA. not been challenged ; nor do we think it can be
Leâ c.j. challenged. The same Tiew was taken by the

Calcutta High Court in Nah^ Bepari t . Sheilch 
MaliomedlyX). This being so, all that the Court 
which appointed the guardian can do when the 
minor has come of age is to discharge him or 
refuse to discharge him. In the latter case the 
minor will be left to pursue his remedies against 
the quondam guardian by way of a suit. The Act 
provides no machinery by which an inquiry can 
be held under the Act once a guardian has ceased 
to function.

The proper course for a Court which has 
appointed a guardian of property to adopt on the 
minor coming of age is to refuse to grant a 
discharge if it appears that there is sufficient 
reason to keep open the question of the guardian’s 
liability, and in this case to assign to the quondam 
mil)or the security bond. Similarly, if it con
siders that the guardian has acted properly 
throughout and no reasonable claim can be 
brought against him, it should exercise the power 
which it has of discharging the guardian. In 
this case the learned District Judge has come to 
the conclusion that the respondent acted properly 
and has granted him discharge. Consequently 
the order is not open to question in revision 
proceedings.

The two petitions before us will be dismissed 
and the respondent will be granted costs on one 
petition.

A.KV.
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