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A Pleader, January 1938 w ill be siifficieut, and the respond"- 
eat w ill be suspended for this period. But we 
w ish  it to be clcrarly understood that we regcard 
offences o f  this nature as being grave offences and 
in  future the punishm ent wilL be m ade to fit the 
offence. I  w ill add that the fact that proceedings 
o f  this nature are instituted as the result of a 
g ru d g e -'a s  appears to be the case hero— m akes no 
difference to the grav ity  o f the offence and cannot 
be pleaded in  excuse.

v.v.o.

1937, 
December 6.

APPELLATE CITIL-PITLL BENCH.

Before the Ilonble Mr. A. H. L. Leach, Chief Justice,
Mr. Justice Varadachariar and Mr. Justice Moclcett,

ABUBACKER LABBAl CHINNATHAMBI ROWl'HER, 
P e t i t  1 ONE B_,

M A D A R S A  L A E B A I  a n d  a n o t h b Bj K e s p o n d e n t s . ’̂

Indian Stamp Act (II of 1899)_, Sch. I, arts. 40 a7id 67, 
corresponding to arts. 33 and 46 of the Madras Stamp 
Amendment Act of 1922— Order of Gourt under Provincial 
Insolvency Act (V of 1920)  ̂ sec. 21— Security hond in 
favour of Sheristadar of the Court hy sureties-—Sureties 
hypothecating immovahle property and binding themselves 
to the Sheristadar that an insolvent would attend when 
called upon—Stamp duty on swch bond to he calculated 
under art. 4iQ and not art. 57, Sch. I.

On a reference under section 67 of the Indian Stamp Act 
by the Board of ReYemiej

held, that a security bond for Rs. 4,600 executed by two 
sureties in pursuance of an order of a Subordinate Judge under

 ̂Kef erred Case No. 4 of 19.36,



section 21 (1) of tlie Provincial Insolvency Act in favoiiT of the -̂ ’*ui?ackee
Sheristadar of that Court hypothecating also immovable property Mad.uisa
and binding themselves to the Sheristadar that an insolvent L abbai.
woald attend when called upon_, should be stamped nndex 
article 40, Schedule I (corresponding to article 33 of the 
Madras Stamp Amendment Act of 1922), and not under 
article 57, Schedule I, of the Indian Stamp Act (corresponding 
to article 46 of the Madras Stamp Amendment Act of 1922).

Stamp lieference by the Board of Revenue(l) and Aksliay 
Zemindary v. RamanatJi{^) followed.

Raj Baghubar Singh v. Jai Zndra Bahadur 8ingh{Q), 
relied on.

In re Stamp duty on Security bond under Provincial Insol
vency Act, section Sl{4<) and Tullah Shah-Ram Bar an Shah 
V. Ghulam Siissain{h) not followed.

O a s e  stated under section 57 of the Indian Stamp 
Act II of 1899 by the Additional Joint Secretary 
of the Board of Revenue, Madras, in his letter,
Reference JSTo. P. 4167/36-1, dated 4th November 
1936.

Government Pleader (K. S. Krishnaswami Ayyangar) for 
the Board of Revenue.—The security bond in the case was 
executed by two sureties in pursuance of an order of the 
Subordinate Judge under section 21 of the Proyincial Insol- 
yency Act in favour of the Sheristadar of the Court. In and 
by that bond they hypothecated certain immovable properties 
and also bound themselves to the Sheristadar that the insolvent 
would attend when called upon. The question for decision is 
whether stamp duty should be levied u.nder article 40, or 
article 57, of the First Schedule to the Indian Stamp Act, 
corresponding to articles 33 and 46 of the Madras Stamp Amend
ment Act, 1922, respectively. Article 40 deals with a mortgage 
deed which is not a security bond and article 57 deals with a 
eeoarity bond or mortgage executed by a surety for the due 
performance of a contract. The Allahabad and Calcutta High 
Courts have held that article 40 is applicable but the Lahore

(1) (1929) LL.R. 52 All. 844 (F.B.). (2) (1936) 40 C.W.N. 1281.
(3) (1919) L.E. 46 I.A. 228; IL.R. 42 All. 158.

(4) (1935) I.L.R. 17 Lah. 74 (F.B.). (5) (1933) LL.B. 15 I aii 78
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High Court has hold that article 57 is applicable. In Oudh 
the latter view has been held to be correct. There is no 
reported case in Madras or Bombay. Mulla and Pratt in their 
book on the Indian Stamp Act at page 215, 1935 Edition, say 
that article 40 is applicable. In section 17 ( 2) of the Indian 
Stamp Act) a mortgage is defined as an engagement and not as a 
contract. In section 2 ol: the Indian Coatract Act a contract is 
defined as an agreement enforceable by law. Section 10 of 
the Indian Contract Act says that all agreements are contracts 
if certain conditions are satisfied.

Though the bond is given in the name of the Sheristadar 
it is really given to the Coui't. The Coart is not a juridical 
person; see Haj Baghuhar Singh y. Jai Indra Bahadur 8ingh{l). 
So there cannot be a contract between the sureties and the 
Coni't. Article 57 wonld apply only if the bond was exe
cuted for the due performance of a contract. In re Stamf 
duty on Security bond under Provincial Insolvency Act  ̂
section ^1{2) is a case similar to the present one. There, it 
was held that article 57 applied, following an earlier 
decision in Tiillah Shah-Bam Saran Shah v. Ghulam Hussain{Q) 
which deals with a security bond executed under Order XLI, 
rule 5, of the Code of Civil Procedure. There is no discussion 
in the latter case.

In a Full Bench case. Stamp Reference by the Board of 
Revenue{4<), the Allahabad High Court held that article 40 was 
applicable to a security bond executed under Order XLl, rule 5, 
of the Code of Civil Procedure. In Akshciy Zemindary v. 
Ramanath{6) the Calcutta High Court followed the Allahabad 
view.

[The Junior Secretary to the Board of Revenue, United 
Provinces at Allahabad. In the matter of a deed executed by 
one Thakur Lalta Bahhsh Singh{6) referred to.]

TMe Ju d g m e n t  of the Oourt was delivered by 
Leach c.j, L b a c h  CJ.— The followiiig question lias been 

referred to the Court under section 57 of the

(1) (1919) L.R. 46 I. A 228; I.L.B, 42 A]l. 158.
(2) (1935) I.L.a. 17 Lah. 74 (F.B,). i3) (193.S) I.L.E. 15 Lah. 78

(4) (1929J I.L.R. 52 All. 844 (F.B ).
(5) (1936) 40 C.W.N. 1281. (6) (1930) I.L.E. 6 Luck. 601 (F.B.).



Indian Stamp Act by the Board of Revenue as a .b u b a c k e r
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the chief controlling revenue authority of the M a d a r s a  
TV . L a b b a i .Presidency:

Whether the document, a security loond for Rg. 4y500 
'executed in pursuance of an order of the Court of the 
Subordinate Judge of Tiruvarur hypothecating also immov
able property, should be stamped under article 40j Schedule 
•or under article 57, Schedule 1, of the Indian Stamp A ct/’

These articles correspond respectively to 
articles 33 and 46 of the Madras Stamp Amend
ment Act of 19,22.

The facts are shortly these. One Abuhacker 
Labbai Ohinnathambi Rowther applied in the 
Court of the Subordinate Judge of Tiruvarur 
Tinder the Provincial Insolvency Act to be 
adjudged an insolvent, and under section 2 1  (1 ) 
of that Act was required to give a bond with two 
sureties for his due appearance in the insolvency 
proceedings. A bond was accordingly executed 
by two sureties in favour of the Sheristadar of 
the Court in the sum of Rs. 4,500 and was 
stamped under article 57 of the Stamp Act, or 
rather, under the corresponding article of the 
local Act. The Aladras Board of Revenue/ have 
asked the Court to decide whether this is correct.
If article 57 does not apply the only other article 
which can is article 40. This is common ground.

Article 40 prescribes the duty to be paid on a 
mortgage deed not being an agreement relating 
to a deposit of title deeds, pawn or pledge, a 
bottomry bond, a mortgage of a crop, a respon- 
dentia bond and a security bond. Article 57 
prescribes the duty payable in respect of a secu
rity bond or mortgage deed executed by way of 
security for the due execution of an office, or to
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virtue thereof, or executed by a surety to secure' 
the due performance of a contract. It is said 
that article 57 and not article 40 applies because- 
the bond in question is a surety bond for the due- 
performance of a contract. Section 2 (h) of tho' 
Contract Act defines a contract as being an 
agreement enforceable by law.

The Lahore High Court held in a case headed 
In re Stamp duty on Security bofid under Provin
cial Insolvency Act̂  section 21{1) that a bond of' 
this nature is a Bond for the due performance 
of a contract and consequently is to be stamped 
under article 57. In that case the bond differed 
materially from the bond we are now consider
ing. The bond in the present reference was not 
executed by the debtor, but merely by the sure
ties. In the Lahore case the bond was executed 
by the debtor as well as the sureties. This 
decision followed a previous decision of the 
Lahore Court, Tullah Shah-Ram Saran Shah v.. 
Ohulam Hussain{2), which concerned a bond given 
under Order XLI, rule 5, of the Code of Civil 
Procedure.

The Allahabad High Court has taken a con
trary view in Stamp Reference by the Board of 
Revenue{ )̂, A Full Bench consisting of liEWDALL̂  
Y o u n g -and K in g  JJ. held that the bond given 
under Order XLI, rule 5, was not a bond for the 
due performance of a contract, because there 
could be no contractual relation with the Court. 
An agreement amounting to a contract must be 
entered into by the parties with the object of

(I) (1935) I.L.R. 17 Lah. 74 (F.B.). (2) (19.33) I.L.R. 15 Lah. 78.
(3) (1929) I.L.R. 52 All. 844 (F.B.).
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creating contractual relations befcAveen tliem- Aeubacker- 
selves and tills was impossible -wliere tlie Coart maSabba 
was concerned. A Bench of the Calcutta High 
Court in Akshay Zemmdarij v. Uamanath[\) ex
pressed a similar opinion, and expressly held 
that the word “ contract ” used in article 57 means 
a contract as defined in section 2 {li) of the Indian 
Contract Act.

We agree with the decisions of tiie Allahabad 
and Calcutta High Courts. As the Privy Council 
pointed out in Eaj Baghubar Singh v. Jai hiclra 
Bahadur Singh{2)  ̂ the Court is not a juridical per
son and is incapable of contracting. Moreover, in 
circumstances such as these there is nothing in 
the nature of a contract -with the Court. When a 
debtor applies to be adjudicated an insolvent, h© 
is required by law to attend before the Insol
vency Court when required. It is not a matter 
of agreement ; it is his duty to bo there and if he 
does not attend when he should attend, the Court 
can compel his attendance. In this case the 
sureties did bind themselves to the Sheristadar 
that the insolvent would attend when called 
upon, but their obligation was not an obligation 
connected with the performance of a contract by 
the insolvent.

For the reasons indicated we are of the opinion 
that article 40, not article 57, is the appropriate 
article. We answer the reference accordingly.

G,B.
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<1) (1936) 40 C.W.N, 1281. (2) (1919) L.R. 46 I.A, 228 •, I.L.E. 42 All. 158.


