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APPELLATE OITIL.

Before Mr. Justice Burn and Mr. Justice LaJcslwiana Rao.

1937, M U T H U  R A M A  R B D D I  ( T hibi) R e sp o n d e n t ) ,  A p p e l l a n t ,A-aguHt 6. , .
‘tf.

MOTILAL DAGA TRADING UNDER THE NAME AND STYLE OF

SAIT BALAKTSANDAS MOTILAL and  tw o  others 
(P etitioner and R espo:s)dents 1 an d  2 ) , R espondents.^

ndian Limitation Act (IX  of 1908), art. 182 , expl. I I —“  Proper 
Court — Transmission of decree to another Court for 
execution—Non-return of copy of decree by transferee 
Court—Application to Court wliich passed decree for 
transmission thereof to a third Court—Application to 
‘ ‘ proper Court’’, if—Code of Civil Procedure {Act Y of 
1 9 0 8 ), 0 . XXIj r. 2 6 , and ss. 42 and 4̂ —̂'Effect of—Art. 
1 8 2 , cl. 5, of Limitation Act— Final order Order 
returning execution application for amendment, i f  an—  
Application not re-presented.

A decree passed by Sab-Oourt C was transmitted to tlie 
District Munsifs of K and R for simultaneous execution against 
some of the defendants. On 20th January 1930 an application 
was filed in Sub-Court C for transmission of the decree to Sub- 
Court Y for execution against the same defendants. Though 
it was alleged in that application that the decree copies trans
mitted to the District Munsifs of K and R had been returnedj, 
in fact only the decree copy sent to the District Munsif of K 
had been returned. The application was defective in other 
respects as well and was returned for amendment on several 
occasions, the last of them being by an order dated 9th October 
1930, and it was not re-presented thereafter. On an application 
filed on 27th September 1932 for transmission of the decree to 
the District Court of South Aroot for execution against the 
appellant, the other defendant in the suit,

held that the application of 20th January 1930 was made 
to the "  proper Court within the meaning of explanation II 
to article 182 of the Indian Limitation Act but that the order 
thereon dated 9th October 1930 was not a final order

 ̂Appeal Against Order No. 325 of 1934.



within the meaning of article 182  ̂ clause 5, o f  t h e  said Act, Kam a R e d d i  

and that the application of 27th September 1932 was therefore M o tix a l  D ag a .  
barred by limitation as against the appellant.

Sub-Court G, the Court which passed the decree, retained 
control of the execution proceedings and was therefore com
petent to transfer the decree to Sub-Court Y  for execution.

Mahadum Beg Sahih v. Md. Meera SaMb{l) approved.
Ghidamhara Nadar v. Mama Nadari^) followed as regards 

the meaning of the expression^" final order
A p p e a l against the order of the Court of the 
Subordinate Judge of Cocanada dated 5th July 
1934 and made in Bseciitioii Application No. 958 
of 1932 in Original Suit No. 72 of 1922.

When the appeal originally came on for hear
ing the Court made the following Order :—

Mr. Bhashyam points out that in his counter 
dated 2,2nd September 1933 he raised the objection 
in paragraph 5 that the execution application 
dated 20th January 1930 was not made to a 

proper Court The basis of this is that in 1927 
two applications were made to the Subordinate 
Judge’s Court for transmission of the decree for 
execution to the District Munsif’s Court, Kovvur,
'and simultaneously to the District Munsif’s Ooui*t, 
Eajahmundry. The appellant’s eontentioa is that 
the decrees sent to those Courts on 20th January 
1927 had not been returned to the Subordinate 
Judge's Court, Cocanada, when the ajpplication 
‘dated 20th January 1930 was made. This question,
Mr. Bhashyam says, was in fact argued before the 
learned Subordinate Judge but there is no finding 
•on it and no reference to it in the learned Subor
dinate Judge’s order. Without a finding on the 
point of fact we cannot discuss the question of 
law which arises. We think it necessary that
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eama Eeddi this point should be decided by the lower Court. 
m o t j la lD a g a . "We therefore call on the learned Subordinate 

Judse to submit within six weeks from the date of 
receipt of this order a finding on the question 
whether the decrees transmitted to the Courts of 
the District Munsif of KovYur and the District 
Munsif of Rajahmundry had been returned to tho 
Subordinate Judge’s Court of Oocanada on ,20th 
January 1930.

The learned Subordinate Judge may take any 
efidence that is available. Seven days’ time is 
allowed for the parties to file their objections to 
the said finding after notice of receipt of the 
same shall have been posted upon the notice 
board of the High Court.

[In pursuance of the above order, the Subordi
nate Judge of Cocanada submitted a finding to 
the effect that the decree copy transmitted to the 
District Munsif’s Court, Kovvur, was received 
back in the Court of the Subordinate. Judge of 
Cocanada on 29th July 1927 and that the decree 
copy transmitted to the District Munsif’s Oourty 
Eajahmundry, was received back in the said 
Subordinate Judge’s Court on 8th November 1930.'

The appeal came on for final hearing after 
the return of the above finding.

K. Bhashijam Ayyangar for the Advocate- 
General {Sir A. Krishnasivami Ayyar) and A. 
Satyanarayana for appellant.

V. V. Srmivasct Ayyangar for K, Suhrah^nmi-' 
2/am for first respondent.

Eespondents two and three were unrepre
sented.

Cur.adv.vuU.
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The J u d g m e n t  of the Court was delivered by eam a r e d d i 

L a k s h m a n a  R a o  J.-—This appeal arises out of an motilâ £ daga. 
application for transmission of the clecreo in lak̂ ana 
•Original Suit No. 72 of 1922 on the file of the 
Subordinate Judge of Oocanada for execution to 
the District Court of South Arcot, and the ques
tions for determination are : (i) whether the 
application is barred by limitation against the 
appellant (third defendant) and (ii) whether 
the decree is executable against him.

The first respondent is the decree-holder a^d 
the suit was for recovery of Bs. 28,374-11-9 4?ie 
under two promissory notes executed by the 
appellant and respondents 2 and 3. The appellant 
pleaded that he was a surety and the suit was 
decreed on 19th February 1923 as follows :

“ It is ordered and decreed that the plaintiff (first 
respondent) do proceed against defendants 1 and 2 (respon
dents 2 and 3) in the first instance and against the third 
defendant (appellant) in case the amount cannot be realised 
from defendants 1 and 2 and do recover Ks. 25,777-4-9 with 
further interest and proportionate costs/'

A sum of Rs. 3,652-4-1 was realised by 1926 
by executing the decree against respondents 2 
and 3, and two applications were filed by the 
decree-holder on 18th January 1927 for trans
mission of the decree to the Bistrict ,Muns!fs;o 
Kovvur and Bajahmundry for simultaneous, 
execution against respondents 2 and 3. The: 
applications' were ordered, on 20tli January 1927 
and decree copies were transmitted to the District 
Miinsifs of Eovvur and Bajahmundry, No steps 
were however taken at Kovvur or Bajahmundry 
and an application for transmission of the decree 
to the Stib̂ Coixrt of Yizagapatam for execution.
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Rama eeddi against responclents 2 and 3 was filed in tlie Sub- 
M o t i l a l D a g a .  Oourt of Oocanada on 20fcli January 1930 (IStli.

lak^ana and 19tli January being holidays). It was alleged 
in tbe petition that the decree copies transmitted 
to the District Mmisifs of Kovviir and Eajah- 
miindry had been returned, though in fact only 
the decree copy sent to the District Munsif of 
KoYvur had been returned, and the apphcation 
was defective in otiier respects as well. So it was 
rkurned on 23rd January 1930 for amendment, 
and the decree-holder applied for and obtained 
time for that purpose on several occasions. The 
application was returned for the last time on 9th 
October 1930 and it was not re-presented there
after. The application out of which this appeal 
arises was filed on 27th September 1932 for trans
mission of the decree to the District Court of South 
Arcot for execution against the appellant and 
respondents 2 and 3, and the latter did not appear.. 
It was not alleged in the application that the 
decree amount cannot be realised from respon
dents 2 and 3, and the appellant pleaded that the 
decree cannot be executed against him until then. 
Even otherwise he contended that the application 
of 20th January 1930 was not made to the proper 
Court and cannot save limitation, but the Sub
ordinate Judge overruled the plea of limitation 
on the ground that the present application was 
filed within three years of the prior application. 
The contention that the prior application was' not 
made to the proper Court and cannot save limita
tion was not considered, arid, though evidence waa 
not led and there is nothing on record to show 
that the decree amount cannot be realised from 
respondents 2 and 3, the Subordinate Judge
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negatiYed the otlier plea on the groimcl that the tiAMA Eeddi
decree does not say that the decree-liolder should Motilal Daga. 
exhaust the properties of respondents 2 and 3 la.k 
before proceeding against the appeUant, and that 
the time for executing the decree agamst the
appellant had arisen in 1932 'when the decree-
holder was obliged to take out execution against 
him.

Hence this appeal; and it was argued first, that 
assuming the decree to be executable against the 
appellant, the application of 20th January 1930 
cannot prevent time from running and the present 
application was barred by limitation against him.
Article 182, clause 5, of the Limitation Act, which 
was relied upon by the decree-holder, allows three 
years from the date of the final order on an 
application made in accordance with law to the 
proper Court for execution or to take some step 
in aid of execution of the decree, and it was 
contended on behalf of the appellant that the 
application of 20th January 1930 was not even 
made to the proper Court within the meaning of 
that clause. “ Proper Court”, according to expla
nation II to article 182, means the Court -whose 
duty it is to execute the decree, and it was urged 
that, once the decree is transmitted to another 
Court for execution, that Court alone can execute 
it and the Court which passed the decree is not 
competent to entertain an application for trans
mission or execution until the decree is returned 
to it with .a. certificate of non-satisfaction. . Thia 
contention was not dealt with by the Subordinate 
Judge though it was pressed before him and a 
finding had to be called for as to wiiether the 
decree copies tra»siriitted‘ to the District Munsifs;
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Eama beddi of Kovvur and Rajaliinundiy liad been returned to 
M otilal Daga. the Smbordinate Judge of Oocanada by 20tli Janu-

lak̂ maka ary 1930. It is now agreed that, as found by the 
Subordinate Judge, only the decree copy sent to 
the District Munsif of Kovvur had been returned, 
and the question is whether by reason of the non
return of the decree copy by the other Court, the 
Sub-Court of Cocanada was not competent to 
entertain an application for transmission of the 
decree to the District Court of South Arcot. This 
§uestion was decided in Mahadum Beg Sahib v. 
Md. Meera Saheb{l), in which all the previous 
decisions were considered and we see no reason 
to dissent from the view taken therein that in 
such cases the Court which passed the decree is 
competent to transfer the decree to a third Court 
for execution. To the same effect are the deci
sions in K, K, Deh v. N. L. Chowdh%iry{2) and 
Kanti Narain v. Madan Gopal{B) und an examina
tion of the relevant provisions of the Code of Civil 
Procedure leads to the same result. There is 
nothing in the Code to prevent simultaneous 
execution of a decree in more than one Court, 
though it is a matter for the discretion of the 
Court to permit or refuse concurrent execution ; 
and it is clear from the provisions of Order XXI, 
rule 26, which requires the transferee Court to 
stay execution to enable the judgment>debtor to 
apply to the Court which passed the decree for an 
order to stay execution or for any other order 
relating to the decree or execution which might 
have been made by such Court if execution had
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been issued tliereby or if an application for execii- Bama eeddi

fcion had been made thereto, that the Court which MofitAi Daga.
passed tiie decree retains control of the execution Lakswiaka
proceedings. SectioB 46 which relates to precepts
points to the same conclusion and the power to
order sinmltaneons execution or send the decie©
to another Court for execution is vested in the
Court which passed the decree. Section 4,2
does not empower the transferee Court to order
simultaneous execution or send the decree to
another Court for execution and, as pointed out
in Mahadum Beg Sahib v. 3£d, Meera Saheb{l)
and Suhha Rao v. Ankamma(2), the clecision of the
Privy Council in Maharajah of Bobbiliv. Narasar
rajuBahadur (3) does not touch this question. The
question there was whether an application would
lie to the District Court of 7izagapatain for sal©
of property attached b y , the District Munsif of
Parvathipur, and, as observed already, it is for the
Court which passed the decree to decide whether
in the circumstances of any case simultaneous
execution against different properties in different
Courts should be ordered or the proceedings should
be withdrawn from one Court and transferred to
another Court. An application for either relief
would therefore lie only to the Court which
passed the decree and it would be the proper
Court within the meaning of explanation II to
article 182. The Sub-Oourt of Cocanada was thus
the proper Court and the application of 20th
January 1930 was an application to take some step
in £iid of execution. But what is material under
the aniended article 182, clause 5, is the date of

(I) A.I.R, l928Mad. 493. V (2) (1932) 63 Mil..J. 788.
(3} a9I6)XL.K. 393fM/640 CP.a).
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Rama eeddi the final order on tli© application and not the date
M o t i la lD a g a . of the application, and it remains to consider 

Lak̂ iana whether the order of 9th October 1930 granting 
Rao j .  f̂ -̂ rther time for remedying the defects is such an

order. The order need not in our opinion be an, 
order on the merits or a judicial determination 
of the matter involved in the application hut, as 
pointed out in Chiclmnhara Nadar v. Rama 
NadariX) in which the previous decisions "were 
considered, the words “ final order ” imply that the 
proceeding has terminated so far as the Court 
passing it is concerned. It cannot mean the “ last 
order ” in point of time, irrespective of whether 
it terminates the proceeding so far as the Court is 
concerned, and the order of 9th October 1930 
merely granted further time for remedying the 
defects. It did not terminate the proceeding and 
the application was not re-presented. There was 
thus no final order within the meaning of article 
182, clause 5, and it follows that the application 
is barred by limitation as against the appellant.

As regards the second question, the decree 
provides that the appellant should be proceeded 
against only in case the amount cannot be realised 
from respondents 2 and 3 and it was not alleged in 
the application for transmission that the amount 
cannot be realised from respondents 2 and 3, ISfo 
evidence was led about it nor is there any tiling 
on record to show that the amount cannot be reali
sed from respondents 2 and 3. The assumption 
of the Subordinate Judge that the decree-holder 
must have been obliged to apply for execution 
against the appellant in 1932 is unwarranted,
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and it follows that tlie appellant cannot be Rama Reum
V.proceeded against. motilaxdaga

In the result the appeal is allowed and the 
application will stand dismissed against the 
appellant with costs throiigiioiit. The Advocate’s 
fee is in the circumstances of the case fixed at 
Ks. 250.

A.S.V.
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APPELLATE OIYIL.

Before Mr. Justice Burn and Mr. Justice LaJcshtnana Eao.

MmoB S. VENKATASUBEAMANIA SARMA alias 19 3 7,
RATNAM BT GUAEDIAN SuBRAMAFIA SaEMA (RESPONDENT----- September 23.

J u d g m ent- d e b t o e)^ A pPELLAMTj

V.

THE UNITED PLANTERS^ ASSOCIATION OF SOUTH 
INDIA INCORPORATED having its eegisteeed ofhoe at 

Glbnview, CoonooBj T he N ilgieis (Petitionee—
D eOEEE-HOLBER), RESPONrENT.̂

Married Women^s Projperty Act {I I I  of 1874)j sec. 6— Policy 
of insurance ’ in—Meaning of— Trust to arise under that 
section— Gondition.

The expression “  policy of msTirance’  ̂in section 6 of tlie 
Married Women’s Pioperty Act must be taken in the ordmary 
meaning of those words and cannot be taken as including the 
proposal filled in by the insurer and the prospeohua issued by 
the company.

Eor a trust to arise under section 6 of the Married Women^s 
Property Act it must appear on the face of the policy that the 
policy was effected for the benefit of the inBurer’s wife  ̂or 
■wife and childrenj or any of them.

Where the only words which were found in the colnmn of 
the policy ‘’VTo whom p a y a b l e w e r e ' The proposer^s
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