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GUASDIANj THE SXJB-COLLECTOE, O h ICACOLE ( S e COND 26.

Eespondeot) , ApPELLAKTj
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V . R A M A C H A N D E A  E A O  ( P s t i t i o n e r — D e c e e e -h o ld e s ) ,  

R e s p o n d e n t .*

Madras Court of Wards Act (I  of 1902), sec. 45—Notification 
u n d e r~ “  Decree capable of execution by sale of immovable 
property — Meaning of—Decree for money i f  a—Decree' 
holder not app ly ing  for attachment and sale o f im.7n0 va.hle 
property.

Under section 45 of the Madras Court of Wards Act the 
Local Government issued a notification d.eclarlng that the 
execution of decrees passed by the Civil Court which are 
capable of execution by sale of any immovable property of the 
said ward . . . shall be transferred to the Collector of
the Vizagapatam district

H eld  that the d.escription decrees capable of execution, by 
Sale of any immovable property of the ward in the said 
notification was wide enough to cover an ordinary d.eoree for 
the payment of money even though the decree-holder had not 
in fact applied for attachment and sale of immovable properties 
in execution but had only applied for attachment of cash in 
the sub-treasury.

A decree for the payment of money can at any time be 
executed by attachment and sale of the imraovable properties 
of the judgment-debtor and its character is not varied from 
time to time in accordance with the method adopted by the 
decree-holder for enforcing it.

A P P E A t against tlie order of the Court of tlie 
Subordinate Judge of CMcacole, dated 9fcli 
September 1936 and made in Execution Petition
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kajamoni Eaj N o. 29 of 1936 in Original Suit No. 57 of 1931 on the 
file of tlie Sub-Court, Berhampur.

Bamamandra Advocate-Qeneral (Sir A. Krishnaswami Ayijar)
for appellant,

. B. Jagannadha Bastov respoiicleiit,

JUDGMElSfT. ■■
Burn j. Burn J.—TMs appeal is preferred by the Court 

of "Wards from tlie order of the learned Subordi­
nate Judge of GMcacole passed in Execution 
Petition 'No. 29 of 1936 in Original Suit No. 57 of 
1931. The respondent holds a decree against the 
son and the adopted son of the late zaminclar of 
Mandassa directing them to pay, the plaintiff from 
out of the properties of the Mandassa. estate in 
their hands Ks. 7,966-~10-9 with interest thereon 
at six-per cent per annum from. 7th Hovemher 
1931 till payment. The decree-holder prays for 
attachment of the amount of Ks. 15,000 belonging 
to the Mandassa estate in the possession of the 
Sub-treasury of Ichapur  ̂under Order X X I, rule52j 
CiTil Procedure Code. The Sub-Collector of 
OMcacole who has. taken over the management of 
the estate takes exception on the ground that 
under section 45 of the Madras'Court of Wards 
Act the Local Government has declared that

the execution of decrees passed by the Oiyil Court whioh 
are capable of execation by sale of any immovable property of 
the said ward . . . shall be transferred to the Collector
of the Vizagapatam. district

As the learned Subordinate Judge observes 
the question for consideration is what is the 
meaning of the expression “ decrees capable of 
execution by the sale of any immovable property 
of the ward” ? The learned Advocate-General 
contends that this description is wide enough to
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covei an ordinary decree for the payment of kaĵ moki baj 
money such as this one, since a decree for the
]3aymeiit of money can at any time be executed Eamaotandsa 
by attachment and sale of the immovable pro- — *
parties of the jiidgment'debtor. The coiiteiition 
raised for the decree-holder, -which is supported 
by Mr. Jagannadha Das in this Court, is that the 
expression “ capable of execution by the sale of 
immovable property ” must be understood -with 
reference to the execution proceedings that have 
actually been taken. The suggestion is that since 
the decree-holder has not in fact applied for 
attachment and sale of immovable properties, 
therefor© the decree is not one which is capable 
of execution by the sale of immovable property.
The learned Subordinate Judge has accepted this 
argument but in my opinion he has been misled in 
:so doing. The learned Subordinate Judge says that

“  the decree-liolder’s capacity to sell the property is 
CQ-existent with hi's desire to sell the same ” ,
This, in my opinion, displays some confusion of 
thought. It is not correct to say that the decree- 
holder’s capacity is co-existent with or in, any 
way dependent upon his desires. He may be 
perfectly capable of selling the property b u t may 
not wish to do so. In fact, that was the state 
of mind in which he was when this execution 
petition was lodged. Ho on© could allege that 
the decree-holder had not the capacity to bring 
the judgment-debtor’s im m oY a b le  property to 
sale. He was fully clothed with that cap>acity 
by the provisions o f the Civil Procedure Code 
but he had no d.esire to sell the ijiimovable pro­
perty. What he preferred to do was to attach the
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B.AJAMONI Raj casli in  tlie sub-treasury. The learned Subordi-
V. nate Judge appears to have confused the question

,&AM̂HANDEA descriptioii of tlie decree with, the method
b ™  J. which, the decree-holder may adopt to execute his 

decree. The expression “ decree caj)able of exe­
cution by sale of imniOYable property ” appears- 
to me to be intelligible and clear and I am not 
prepared to restrict it in the way suggested by 
Mr. Jagannadha Das. In my opinion it would be 
wrong to hold that this description only applies 
to decrees in which applications have already
been made for attachment and sale of immovable
property. I think that the character of the decree 
is not in any way altered from time to time by 
the procedure which the decree-holder may adopt 
in execution of it. It is commonplace to say 
that an ordinary money decree may be executed 
by attachment and sale of movable or immovable 
property or by arrest and detention or by the 
appointment of a\receiver. All these remedies, 
may be adopted in succession ; but it would be 
wrong .' to say that the character of the decree 
was varied from time to time in accordance with 
the method adopted by the decree-holder for 
enforcing it.

Mr. Jagannadha Bas is prepared to argue that 
if this wide meaning is allowed to the expression 
“ capable of execution by the sale of immovable 
property ”, almost any kind of decree may be 
brought within it. I am not prepared to enter 
upon a discussion of whether it would be feasible, 
e.g., to bring a decree for restitution of conjugal 
rights within this or not. I am quite clear that 
this decree which is for the payment of money 
is one which is capable of execution by sfile of
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immovable property of the ward and therefore, Eajĵ moni Raj: 
disagreeing with the learned Subordinate Judge,
I hold that it is a decree which in pursuance of 
the notification of the Government, G.O. Ms.
No. 1236, Eeyenue, dated 7th June 1936, must be 
transferred for execution to the Collector of the 
Yizagapatam district.

For these reasons I think the appeal should 
be allowed and the order of the learned Subordi­
nate Judge set aside. The respondent-decree- 
holder will pay the costs of the appellant.

Laksh m aw a  E ao J.™ I a^ree and would only lakshmana. 
® Eao J.add that the nature or character of a decree does 

not depend upon or vary with the mode of 
execution adopted by the decree-holder. The 
decree in this case is undoubtedly capable of 
execution by sale of immovable property of the 
ward and section 68 of the Code of Civil Procedure 
has no bearing. The language too is different 
and it is not permissible to construe section 45 
of the Court of Wards Act with reference to the 
terms of section 68 of the Code of Civil Procedure 
which provides for transfer of the execution of 
decrees against immovable property in, any local 
area to the Collector.

A.S.Y.,,


