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Defore Sir Richard Garth, Knight, Chicf Justice. and Jir. Justice
Macpherson.
KIRTY CHUNDER MITTER (Praivrirr) v. ANATH NATH
DEY (Derexpant)®
Derree for partition—No return to Commission— Morlgage of share— Pur-
chase by a stranger of portion of the lands included in the Cecree—Suit by
him for partition.

4 and B were the joint owners in equal shares of certain preperty. In
1869 B mortgaged his share to 4 under a mortgage deed drawn up in the
English form. Later on, in 1869, 4 brought a suit against B for partition,
and in 1870 obtained a decree appointing a Commissioner of partition and
directing the partition. No return was made to this Commission, and no
actual partition come to. In 1873, 4 obtaived a decreo for an account, and
for paymeat, or in default for sale of the property. In 1878, B’s share
was put up for sale, and purchased by C, and C was put into possession,
In 1881, € brought a suit against 4 for partition.  Held, that the decree
obtained by 4 in 1873 put anend to B’s right to redeem, unless he paid
the amount found due against him, and therefore at the time of the sale
to 0, B's vight to redeem had ceased to exist, and the property was no
longer subject to partition under the decree of 1870, and therefore the
partition asked for under the suit of 1881 could be granted.

Anath Nath Dey and Moamotho Nath Dey, the adopted sons of
one Promotho Nath Dey, deceased, were the joint owners in equal
shares of certain garden Jand aud premises situate in the district
of the 24-Pergunnahs. On the 12th March 1869, Monmotho
Nath Dey mortgaged to Anath Nath Dey his undivided moiety
in the said premises under a deed of mortgage drawn up in
accordance with the form of mortgage prevalent in England.
Monmotho Nath Dey failed to pay the principal or interest due
under the said mortgage, and Anath Nath, in the month of
January 1872, instituted a suit in the High Court against him
for the recovery of the money due under the mortgage.

On the 7th July 1873 the High Court passed a decree for an
account, and directed that, if the said Monmotho Nath Dey should
fail to pay what might be found due on such an account, the
said mertgaged property should be sold. Monmotho Nath failed
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to pay what was due on the finding of snoh necount, and the
property was therefore put up to sale, und at suoh salo the
plaintif in this cnse, one Kirty Chundor Mikter, hoeame the
purchaser for R, 81,000, and on tho 10th March 1851 a regular
conveynnes was drawn up and entored into by the Registrar
of the High Court.

It appeared from the record that in 1869 a snit (subsequently
to the mortgage) liad heen brought hy Anath Nath Doy and Mon-
motho Nuth Dey for partition of eortain propertios, ineluding the
gorden land and promises in question in the suit, and that in
January 1870 the High Court passed a doereo appointing Commis-
gioners, and direcling thom to grant partition, 1t further appoarod
that no return was ever mado to that eommission, so that therelore
no actual partition had been come to.

On the 11th July 1881 Kirty Chundor, having praviously hoon
put into possossion, brought the present suit for partition of the
properties.

The present dofendant Anath Nath Dey contonded that the
present suit would not lis, inasmuch na the suit above montioned
brought by him against Monmotho Nath Dey in 1868 was for the
partition of the same property, and moroovor, that that sult way
still undisposed of, innsmuch ns no rvegular partition had hoen
come to, and therefore tho plaintiff purchused pendente lito,

The Subordinate Judge found that the property iu suit was the
subject-matter of partition in the snitstill pending boforo the Iigh
Court, aud that no final order hud boon passud in such suit,
and thorefore nnder s. 12 of tho Civil Procedure Code held that
he had no jurisdiction to try it, and dismissed the plaintif’s
suit. ‘
The plaintiff appealed to the High Court.

Mr. Evans (Baboo Rashbehary Chose and Dahoo Grish
Chunder Chowdhry with him) for the appollanty contonded that
8. 12 was only the correlative of 8. 13, Boction 12 providus, that if |
an issne be in course of trinl in n pending cnwe (the relief’
sought being the same), the Cuurt shall not entortain another -
suib to try the same issue, and grant thesamo roliof  Seation. 18
says, if any issue has been tried, it shall not be heard ovor agnin
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Neither of these seotions refer to cases like this, where there is
no issue between the parties, but ouly administration of relief ou
admitted rights.

1st.—This section (12) does not cover the whole ground covered
by the doctrine of /i pendens, The bar (if any) in this case is
not nnder this section but under the general rule of lis perdens,
that a purchaser pendente lite will be bound by the final decree,
and nced uot be made a party, and the rule as to comity of
Courts which prevents ome Court taking up a matter which is
being dealt with by another competent Court even in the way of
administrative relisf to parti tion. But the doctrine of Zis pendens
does not apply here, because there is no active prosecution of the
suit—Kinsman v. Kinsman (1); Tisher on Mortgages (3rd edn.)
Vol. I, p. 583, 8. 964; of. Transfer of Property Act, s. 52 ; and
there is no want of eomity because the High Qourt is not dealing
with the matter and the High Court suit Las abated, and is
practically at an end,

2nd.—The plaintiff cannot obtain the relief he is admittedly
entitled to in the other suit through the fault of the defendant
who is plaintiff in that suit.

3rd.—The defendant (plaintiff in the old suit) has himself cansed
tho alienation to he made by a sale by the High Court, which had
goguizance of the old suit, and has thus discharged the property
from the operation of the old suit with the assent of the High
Court through which he sold; he therefors sold it clear of the
dis pendens by his own act and cannot complain,

4th—The defendnntin the old suit had only the equity of redemp-
tion, and tho plaintiff in the old suit had thelegal estate before the
old suit commenced, He has transferred this estate to the plaintiff
in the suit with the assent of the Court, and thercfore cannot say
that tho plaintiff in this suib is a purchaser from the defendant in
the old snit, and therefore to be bound by the proceedings in the
old suit. .
Bth.—Thero is no likis contéstatio, and there is nothing that tlig
" dofendant can complain of. ‘
8th.~There i3 mot any suit pending before the High Court
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except in name, and no interference with the High Court, and
plaintiff eannot get any velief except by this suit.

Baboo Rajendronath Bose for the respondent.

The judgment of the Court (Gartm, O. J., and MAcemzhsoN, J.)
wasg, delivered by

Gtarrr, ©. J.—This snit was bronght by the plaintiff for a
partition of a large estate of which he purchased an oight aunas
share in the year 1878, under the following circumstancos :—

The estate in question was part of a much larger property situate
partly in Caleutta, and partly in the Mofussil, which belongoed
jointly to the defendant aud one Monmotho Nath Doy, in oqual
shares. ;

Bya mottgage made in the English form, datod tho 12th of
Mavch 1869, Moumotho Nath Dey mortgaged to the defondant hig
half share in the estate in question, subjoct to tho usual proviso
for redemption.

Default having been made in payment of the mortzago
money, a suit was brought in this Court by tho prosent delondant
in the year 1873 against the mortgagor for tho rocovery of
the principal sum and interest and for other relief.

On the 7th of July of the same year the Tigh Court made
a decree by consent of the parties, by which nn account was to he,
taken in the usual way, to ascertain tho ameunt due for principal
aud interest ; and it was furthor ordered, that if the mortgngor
failed to pay that amount by a certain duy, the morlgaged estale
should be put up for sale by public auction.

Under this decree the account was taken, and the sum found
due to the defendant was not paid by the mortgagor ; aud con-
sequently the estate was put up for sale by anction, and pure
chased by the present plaintiff on the 24th of Juno 1878,

The plaintiff has since obtnined possession, and he than, on the
11th of July 1881 brought this suit against tho defondant for s
partition,

The defendant’s answer was, that,in the year 1869 he Lronght a
suit in this Court, against Monmotho Nath Dey for a partition
of ll the properties which belonged to thom jointly, and amangst
otbers of the estate in question ; that a deerce was made m that
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suit for partition on the 21st of January 1870 ; and that a Com-
wissioner was appointed under that decree, who has commenced,
but only partially earried out, the partition.

The defendant, therefore, centends that as the estate in ques-
tion was purchased by the plaintiff pending the partition proceedings,
it is still subject to the former decree, and the plaintiff has no
right to bring this suit to obtain a separate partition of it.

The lower Court holds that as the decree in the former suit
directed this property to be partitioned, and asit has not been
shown that the former suit has come to an end, the plaintiff’s suib
should be dismissed.

On appeal it has been contended that the lower Court is wrong
upon the ground, that as the mortgage of 1869 was made pre-
viously to the partition snit in that year, and as by the pro-
ceedinga in the mortgage suit any interest which Monmotho Nath
Dey might have had is at an end, the property in question is no
longer the subject of the former suit, and consequently there is
no reason why a decree for partition in this suit should not be
made.

‘We think that there is much reason in this contention. We
have sscertained by a reference to the records of this Court that
the mortgage by Monmotho Nath Dey to the present defendant
in 1869 was made previously to the suit for a partition; and it
thorefore only remnins to consider, whather, at the time when this
suit was brought, the property in question, or any interest in it,
was linble to be partitioned in the former sunit,

The mortgage of 1869 being in the Eaglish form, the
legal estate in the property passed to the mortgagee,
and all that remnined to the mortgagor at the time when
the partition suit was brought in 1869, was an equity of redemp-
tion, or the bare right to redeem the property on payment of the
mortgage money and interest.

It is possible that this right, if it had continved iu the mort-
gagor, might have been made the subject of partition in the
former suit ; but we consider by the ack of the defendant hirmself-
that the right has long censed to exist. The decree which the
defendaut obtained in the m ortgnge suitin the year 1873 put an end
to Monmotho Natl's right to redeamy-unless ho paid the amount

101

1883

Kirry
UHUNDER
MITTER

v,
ANATH
NATH DEY,



102

1883
KIRTY
CHUNDER
MITTER
P,
ANATH
NatH DEY.

1883

September 6.

THE INDIAN LAW REPORTS. [VOL. X.

found to be due on the day named in the decree; and therefore
at the time when the property was sold to the plaintiff, Monmotho
Nath’s interest in it had ceased to exist. It follows, therefore, that
at the time when this suit was brought, that property was no
longer subject to partition under the former suit, and the defence
which the defendant has set up to this suit cannot avail him.

This result is certainly a fortunate one in the interests of
Justice ; because it clearly appears, from the facts before us, that
nothing has been done in the former partition suit for
many years past and nothing more is likely to be done. One
out of the two Commissioners appointed is dead ; Monmotho Nath
himself is dead also; aund as the latter sold or squandered away
all his property before he died, it seems improbable that any one
will administer to his estate. So that had this defence been
available to the defendant, the plaintiff might have had extreme
difficulty in obtaining a partitioa of the property.

A decree will be made for a partition on the usnal terms, and
ns the defendant has set up a defence which turns out to be
unfounded, we think that he should pay the plaintiffs’ costs in both
Courts, but not of course the costs of the partition.

) Appeal allowed.

RBefore Sir Richard Garth, Knight, Chief Justice, and Mr. Justice Mac-

pherson. ’

RUSSICK DAS BATRAGY axp avorunee (DErENDANTS) . PREONATII

MISREE aND aNGTHER (PLAINTIFFS).*

Minor, Suit by—Permission of Courtto Guardian to sue— Discretion of
Court—Act XL of 1858—Civil Procedure Code (dct XIV of 1882),
s. 440 —Return of Plaint.

A volunteer guardian has no right to sme on belalf of a minor; the
accord or refusal of permission to sue is a matter in the discretion of the
Court.

Where n suit is brought in violation of s. 440 of the Code of Civil
Procedure, or of the provisions of Act XL of 1838, the proper eourse for
a Court to pursue is to return tho plaint;in order that the error may be
rectified.

* Appeal from Appellate Decree No. 576 of 1882, ngainst the decree of
Baboo Amirto Lal Clatterjee, Subordinate Judge of Nuddea, dated the
16th of January 1882, affirming the deerec of Baboo Bhubuu Mobun Roy
Chowdhry, Second Muusiff of Bongong, dated the 27th of December 1879,



