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A P P E L L A T E  O I T I L .

Before Mr> Justice Yaradackariar and Mr. Justice King^

1937, CHITTALURI SITAMMA oLlias SITABAYAMMA
M aich 19. another (Defendants 1 an d  4 ) ,  A p p e lla n t s ,

V.

SAPHAR SITAPATIRAO and poue oth ees  
( P l a i n t i f f  a n d  D e f e n d a n t s  5 ,  7 , 10 and 11)^ 

Respondents.*

Sena7ni transaction—Hushand— Purchase in wife's name by— 
Benami or not— Onus of f  roof— Tests to find out nature of 
transaction— Indian Limitation Act { I X  of  ̂ arts. 1 4 2

and \.-i4r^Af 'plicahility— Tenants— Property in possession of 
— Scramble for several years prior to suit by atte7npts made 
by each of rival claimants io get tenants to attorn to him.

Where it was alleged that a purchase in the name of a 
Hindu wife was benami for her hiisbaiid,

held fi) that the oniis lay in the first instance on the party- 
pleading tliat the transaction was benami; (ii) that the oircnm- 
stance tliat the money required [or the purchase was contributed 
by the husband and not by the wife was not conclusive in 
favour of the benami chaTaoter of the transaction^ thrmgh it was 
an important criterion ; and (iii) that where the motive alleged 
for the benaini tTaiiaaction itself suggested that the purpose in 
view coiild be served only by a genuine transfer and not by a 
mere benami transaction, the more reasonable inference wa.s that 
the transfer was intended to be operative as a transfer of the 
beneficial interest and not as a inere benami transaction.

Bilas Kunwar v. Besraj Ranjit Singh{l), Rahimcm Beehi v. 
Khathoon Bee{2), Thulasi Ammal v. The Official Receiver, Coim- 
hatore{?>) and Ismail Mussajee Mookerdam v. Hafiz jBoo(4) 
relied npon.

Where the suit was for recovery of possession of properties 
in the possession o? tenants and it appeared that for several

Appeal Â o. 112 of 1931 and Second Appeal No. 1'2U of 1932. 
(1) (1915) IL .R . 37 All. 557, 664, 565 (P.O.).

(2) (1916) 4 L.W. 193. (3) (1934) 67 M.L.J. 541.
(4) (1906j IL .E . 33 Cal, 773, 784 (P.O.).



years prior to tlie suit tliere liad been a, scramble by tlie attempts 
made by each of tlie rival claimants— tlie plaintiff and the Sjt 
defendant— to o'et the tenants to attorn to his side,

held that the principle of article 144 and not article 142 
of the Indian Limitation Act was applicable to the case.

A p p e a l  against the decree of the Court of the 
Subordinate Judge of Eajahniiiiidiy in Original 
Suit 34 of 1927 and SECOND APPEAL against 
the decree of the District Court of East Godavari, 
Eajahinmidry, in A p p e a l Suit No. 9 of 1931 
preferred against the decree of the Court of the 
Subordinate Judge of Bajahmmidry in Original 
Suit No. 17 of 1929.

F. Govmdarajachari for appellants.
K. Umamahesivarcmi and A. Rama Rao Saheh 

for the -first respondent.
Other respondents were not represented.

The J u d g m e n t  of the Court was deliyered by 
Y a e a d a c h a e i a e  J,—This appeal arises out of a varada- 
suit for recovery of possession of fifteen items of 
13roperties nn the ground that the plaintiff has 
become entitled thereto under a gift deed 
(Exhibit A) executed in his favour by one Seetha 
Eai Ammal on 4th September 1914. Seetha Bai 
Ammal was the Avidow of one Jagannadha Eao : 
and the mother-in-law of the first defendant*: As 
the first clefendant is also called Seetha'Bai 
Ammal, we will refer to the first defendant when 
,necessary as the daughter-in-law.
: Jagannadha Eao died some time in 1903 leaving
Mm surviving his widow Seetha Bai Ammal and an 
adopted son':Subba Eao, who died' in May 1914. ■
The evidence shows that during the last days of 
Subba Eao or soon after his death the relations
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SiTAMMA between the motlier-in-Iaw and tlie daugtiter-iii-
SiTAPATiKAo. law became strained and the plaintiff, who is tlie

Vâ a- grandson of a brother of the mother-in-law and
cHARiAE J. been living in Subba Eao’s family for

some years, managed to persuade the old lady to 
execute a gift deed in his favour of properties in 
respect of which the title stood in her name. The 
old lady died a few months after the date of the 
gift : and, for several years thereafter, the 
plaintiff on the one hand and the first defendant 
on the other have been endeavouring to secure the 
tenants in possession of these properties to their 
respective sides till ultimately the plaintiff insti
tuted this suit just when the period of twelve 
years from the date of the gift deed was about to 
expire.

The plaintiff claimed that the properties in 
respect of which the title deeds stood in the 
donor’s name were her stridhanam properties and 
that she was accordingly competent to make a gift 
thereof. The first defendant who was the contest
ing defendant pleaded that though the title to 
these properties stood in Seetha Bai Animal’s 
name, they had all been purchased with the funds 
belonging to Jagannadha Rao, henami in her name. 
A  plea of limitation was also raised. The question 
of benami formed the subject of the first issue 
and the question of limitation of the second issue.

The learned Subordinate Judge found the first 
issue in the plaintiff’s favour ; on the second issue, 
he found that as regards five items, namely 1 to 3, 
13 and 15, the plaintiff had not shown that he or 
his donor had been in possession within twelve 
years of the institution of the suit but that in 
respect of the other items the plaintiff’s possession
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within the statutory period had been proved. He sitamma
accordingiy dismissed the suit so far as it related Sitapatirao„
to items 1 to 3, 13 and 15 and o-ave a decree in  the vakada-
plaintiff’s favour in respect of the other items.
The first defendant has filed this appeal against 
so much of the decree as is against her and the 
plaintiif has filed a memorandum of objections in 
res]3ect of the items disallowed to him.

In dealing with the question of benami, we 
may mention at the outset that it has not been 
suggested that Jagannadha Bao had any creditors 
from whom he desired to screen these properties.
It is obvious from the written statement that the 
first defendant- was hard put to it to suggest a 
motive for a benami transaction. It is true that 
Jagannadha Eao took the first defendant’s husband 
in adoption in 1884 and some of the letters exhi
bited in the case show that as a young boy he was 
not easily persuaded to come and live with his 
adoptive parents and preferred to go back to the 
place where he had theretofore been living. These 
letters relate to a period when the first defendant’s 
husband was eight or nine years old andit would be 
too much to suggest that at that time such conduct 
brought about any differences between Jagannadha 
Eao and the adopted son with reference to which 
the necessity for resorting to benaiiii transactions 
could be explained. In the third paragraph of 
the written statement it is stated that Jagannadha 
Bao took such precautions as he liked in order to 
avoid among other things the possibility of the 
adopted son quarrelling with him and squander
ing the properties and in order to ensure the 
obedient eonduct of the adopted son to Ms 
dictates and to avoid the possibility of the
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SiTAMMA members of liis na..tiiral family instigating the
SiTAPATiKAo. adopted son to act ad.Tersely to the interests of

v a r a d a -  the adoptive father. In the course of the evidence 
cHABiAR J. tAvo further reasons have been suggested,

such as, a desire on Jagannadha Eao’s part to keep 
apart some properties for the benefit of any aurasa 
son that he still expected might be born to him or 
a desire to ensure that the adopted son would 
behave respectfully towards Sita Bai Animal 
by making it appear that she was the owner of 
some properties. We find it hard to believe that 
any of these motives would have lecl to a ben ami 
transaction rather than to a real transaction in 
favour of the wife.

The principal argrimont of Mr. Govindaraja- 
chari before us on behalf of the appellant was 
that as the attempt on the plaintiff's side to 
establish that these i3roperties were acquired with 
the lady’s fuiids had failed, it must be held that 
they were purchased by Jagannadha Ea-o with 
funds belonging to the joint family of himself and 
his adopted son, and that as sufficient provision 
for her maintenance had been made by Exhibit B 
and also by the |)rovision in the adoption deed 
itself in the possible contingency of differences 
between her and the ado|)ted son, there was 
nothing to rebut the presumption arising under 
the law that the purchases made in the wife’s 
name with family funds were only made for the 
benefit of the family. It seems to us that this 
argument ]3uts the effect of the evidence much too 
high and that the legal implications therein 
contained are not altogether tenable. It appears 
from the documentary evidence as well as from 
the admissions made by the first defendant herself
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a n d  b y  D.'W, 13 th a t Seetha  B ai A m iiia l d id  lia'\"e Sitamma 
som e m on ies  o f  her o w n  a n d  som e iiio n e v -le n d in g  srrAP«iUAo.e’T'
tra n sa ction s  o f  her o w n . I t  is  ̂ how eY er, n o t vakada- 
p o ss ib le  to fix  the a m o iin t  th a t she w as th u s in  
p ossess ion  of. T h e e v id e n ce  a lso  establish es th at 
at least a fte r  1886 she m u st  h a v e  been  en tit le d  to 
an  a n n u a l in co m e  o f  b e tw e e n  E,s. 100 an d  E,s. 200 
fr o m  the p rop erties  set apart for her u n d er 
E x h ib it  B, w h ile  the c o lle c t io n  o f  th a t in co m e  
w as b e in g  m a d e  b y  J a g a n n a d lia  E ao h im se lf. In  
su ch  c ircu m sta n ces , the mere fa c t  that the p la iiit ilf  
o r  h is w itn esses  d o  n o t  n o w  fin d  it p oss ib le  to  
co n n e c t  an y  o f  th e  sale d eed s  re la tin g  to the su it 
p ro p e rt ie s  w ith  a particular item  o f  asset b e lo n g 
in g  to  th e  la d v  d oes  not necessarily lead  to the 
inference that the purchases should h a ve  been 
m a d e  with family funds by Jagannadha Eao.
S om e of the transactions under Vv^hich the suit 
p rop ertie s  were acquired were for comparatively 
sm a ll prices. The only substantial acquisition 
was under Exhibit D in 1896, the consideration 
therefor being made up of the amount which 
accrued due on a usufructuary mortgage of 1887 
for a sum of Rs. 2,250 and a cash payment of 
Pi s. 700. In the light of the circumstances stated 
above, there is nothing that necessarily suggests 
that the Rs. 700 paid in cash at the time of 
Exhibit D must have been Jagannadlia Eao’s 
money and could not have been the lady’s. As 
regards the Rs. 2,250advanced on the usufructuary 
mortgage in 1887, we have no evidence suggesting 
whether it could have been the lady’s money or 
Jagannadha Rao’s money. The position therefore 
at best only comes to this -. here is a lady, the 
wife of a comparatively well-to-do man. with an
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SiTAMMA income of more tlian Rs. 1,500 per annum, tlie 
SiTAPATiRAo. lady herself liaving some means of lier own,

Varada- though the amount thereof is not known. The- 
^HAEiAB J, had no intelligible motive for entering

into any benami transaction. He gets documents 
executed in her name with a distinct statement 
that the monies paid for the purchase constituted 
the stridhanam property of the lady. In relation 
to the properties thus acquired, he takes registered 
lease deeds in the lady’s name and also gets a, 
power of attorney executed by that lady appoint
ing her own agent to attend to her affairs. It  
does not appear that during all the time that̂  
Jagannadha Eao was alive, he ever took a single 
lease deed in his name in respect of these 
X3roperties, except as regards one house which was 
leased to the Postal Department. There is no 
doubt evidence that the realisation of the income 
from these properties was attended to by Jagan
nadha Rao or his men, but that would have been 
equally the case even if these properties belonged 
to the lady and not to Jagannadha Rao. It is 
admitted that in respect of a mortgage under which 
money was due to this lady long prior to the 
adoption and in respect of the properties setMed 
on this lady by Exhibit B, the interest or income 
used to be realised by Jagannadha Rao or his men.

It is clear from the adoption deed and from 
Exhibit B that Jagannadha Rao was alive to the 
possibility of the relations between his wife and 
the adopted son turning out to be unfriendly and 
it is nothing strange if in those circumstances 
a man in that position desired to put the lady in 
a position of some independence without depend- 
ing upon the adopted son or being obliged to sue
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him for mainteiiance or for a share in terms of Sitamma 
Exhibit I. It is also significant that even during SiTAPATIBAO. 

the period when he was taking sale deeds in Ms T a r T d a -  

wife’s name in respect of the suit properties, he 
was entering into other transactions of sale and 
mortgage in his own name, thus showing that he 
had no reason at that time to make it appear that 
he had no properties of his own other than the 
ancestral properties. Having regard to these 
circumstances we think the learned Subordinate 
Judge was justified in coming to the conclusion 
that the sale deeds relating to the suit properties 
were not taken in Seetha Bai Ammal’s name 
benami for her husband or for the family. The 
onus lies in the first instance on the defendant 
who pleads that these transactions are benami.
The mere suspicion that the purchases might not 
have wholly been made with the lady*s money 
will certainly not suffice to establish that the 
purchases were benami, nor even the suspicion 
that monies belonging to Jagannadha Eao, 
whether in a smaller measure or a larger measure, 
must have also contributed to these purchases.
Even in cases where there is positive evidence 
that money had been contributed by the husband 
and not by the wife, that circumstance is not 
conclusive in favour of the benami character 
of the transaction, thongh it is an important 
criterion. It is true that in the Indian law the 
English rule as to presumption of advancement 
has not been adopted, but section 82 of the Indian 
Trusts Act as well as the observations of the 
Judicial Committee in Bilas Kunwar y . JDesraj 
Ramjit Sm g^X) recognise that money may have
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SiTAiUMA been  co n tr ib iite d  b y  an otlier to w a rd s  a p u rch a se
siTAPATiRAo. w it ii  tlie in te n t io n  o f  g iv in g  a b en e fic ia l in terest

Vakada- to  th e  p erson  in  w liose  n am e tlie  p iirclia se  is 
cHAitiAK J. re la tion sliip  o f  liiisb a n d  a n d  w ife

b e tw een  tlio  person  w lio  con tr ib u te s  th e  m on ey  
and  th e  p erson  in  w h ose  n am e th e  sale is tak en
w ill  be  a y e ry  im p orta n t fa c to r  in  d e te rm in in g '
w h eth er  th e  tran saction  w as r e a lly  m ea n t fo r  th e  
benefit o f  th e  w ife  or not. T h e  o b serv a tion s  in  
Sa/iyjivaroj/a Pillai v. Balamhiki Ammal(l) are n o t  
op p osed  to  th is  v ie w  because th ere  w^as e v id e n ce  
in  th a t case to suggest th a t th e  tra n sfers  w ere  
taken in  tl].e w i fe ’s nam e w ith  a v ie w  to  screen 
the pro 'perty  fro m  cred itors. In  Bahiman BeeM, 
V. Khaihoon Bee(^2) and Thulasi Amnial v. The 
Official Receiver  ̂ CoimbatQre{^) re fe ren ce  has been  
m ade to  the term s o f  section  82 o f  th e  T ru sts  A c t  
and an a,ttempt has been  m a d e  to  rea d  th e ' 
observation s o f  th e  J u d ic ia l C om m ittee  in  ea rlier  
cases con sisten tly  w ith  th e  p ro v is io n s  o f  th a t 
section. The ob serva tion s  o f  th e ir  L o rd sh ip s  in  
Ismail Mtissajee Mooher'dam v. Hafiz Boo(4c) a n d  
o f YENKATASUBBAlLiO J, in  Th/iilaM Ammial v= The 
Official Receiver  ̂ Coi7nhatore(Z) a lso  sh o w  th a t 
w here the motive a lleged  fo r  a b en a m i tra n sa ction  
itse lf suggests th a t  the p u rp ose  in  v ie w  c o u ld  be  
served  o n ly  b y  a gen u in e  tra n sfer  a n d  n o t  by a 
m ere b en a m i tran saction , the m ore  reasonable: 
in feren ce  is th a t  th e  tra n sfer w as in te n d e d  to be  
op era tive  as a tran sfer o f  th e  b en e fic ia l in terest 
and not as a mere benami transaction.

M r. G ov in d a ra ja ch a r i n e x t  su ggested  that, i f  
and in so far as any monies of J a g a on a d h a  Eao

(1) (1907) 17 M.L.J. 339. (2) (1916) 4 L.W. 193,
(3) (1934) 67 M .LJ. 641. (4) (1906) I.L.R. 33 Gal. 773, 784 (P.a).
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had gone to make the purchases of the suit Sit A M3fA 
property in liis wife’s name, a gift tiieieof would sitapatjrao. 
be invalid as a gift of joint family pToperty. Tills v'. ^ a- 
ciiiestion was not raised in tlie Ooiirt below in tliat 
form and the appellant’s learned Coiinsel explains 
it by pointing out that the plaintiff’s attempt in 
the lower Court was to establish that the piircliases 
were made with the lady’s funds and not with 
tlie family iiinds. Assuming that that contention 
can be raised at this stage, it will be material to- 
consider it only if there is positive evidence that 
funds belonging to the joint family had been used 
for the purpose of these purcli?ises. The mere 
fact that the plaintiff is not able to establish that 
the purchases were made with bhe lady’s funds 
will not entitle the first defendant to ask the 
Court to take it for granted that joint family 
monies must have been utilised for these pur
chases, "We accordingly confirm the iinding of 
the lower Court on the first issue.

With reference to the plea of limitation, we 
are not satisfied that the lower Court was justified 
ill d.ealing with the case as one governed by 
article 142 of the Limitation Act. The allegations 
in the plaint as well as the evidence tendered 
during the course of the trial establish that all 
the suit properties were in the : possessioii Vof 
tenants. It is true that during Subba:Eao^s life
time he was taking muchilikas in his name and 
collecting the income from the suit properties.
But as he and his adoptive mother were living 
together amicably, it cannot be seriously suggested, 
that his possession ■or' management was:adverse' ; 
to the mother’s interest. As we ha.ve : already  ̂:, 
said, the relations between the mother-iii-la^ and
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SiTABiMA tlie daughter-in-law became strained as soon as 
B i t a p a t i e a o . Subba Eao died and the plaintiff’s interference

Yabada- with a view to securing some benefit to himself 
■cHAEiAR J. have made matters worse. A  scramble

accordingly began after Subba Rao’s death by the 
attempts made on each side to get the tenants to 
attorn to the one side or to the other. In circum
stances of that kind, the principle of article 144 
and not article 142 should be applied. Consider
ing the evidence on this basis, the conclusion 
seems to us to bo that in respect of most of the 
suit items, the first defendant has failed to show 
that she got the tenants in possession to attorn to 
her more than twelve years before the institu
tion of the suit. In many instances registered 
muchilikas have been taken from the tenants in 
the mother-in-law’s name and there is evidence 
that some of these tenants were sued for rent on 
the basis of such muchilikas and decrees were 
obtained. As against such evidence on the 
plaintiff’s side, the story related on the first 
defendant’s side of oral arrangements and pay
ments of rent to her can scarcely be seriously 
pressed.

As regards one of the items of property, 
namely, item No. 14, a house in Rajahmundry, a 
further point was pressed before us on behalf of 
the appellant, namely, that only a part of the 
house was in the occupation of the tenant who 
had attorned to the mother-in-law and that the 
other part was in the possession of a lady named 
Pankajam who refused to attorn to the old lady. 
In the suit for rent instituted by the plaintiff 
against these two tenants, the suit was decreed 
only against the former and not against the
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latter. It was accordingij^ contended that at least S j t a m m a

to the extent of the interest in one half of sitapatirao.
the house in the possession of Pankajam the yI^ da-
plaintiff’s suit should be held to be barred by
limitation. But if, as we have already pointed
out, the principle to be applied is that of article
144, it is not sufficient for the defendants merely
to suggest that Pankajam had not attorned to the
old lady or to the plaintiff. It is only on proof
that she had attorned to the first defendant that
the plaintiff’s suit could be held to be barred even
as regards the portion in her possession. The
first defendant’s evidence is only that some time
after 1915 Pankajam paid ton months’ rent in
respect of her portion to the first defendant.
Even taking this to be true, that is within twelve 
years of the institution of the suit. We see no 
reason to differ from the conclusion of the lower 
Court in respect of items 4 to 10, 11, 12 and 14.

^The portion of the judgment confirming the 
lower Court’s decision in respect of items 1, 13 
and 15 and reversing it in respect of items 2 and 
3 is omitted as not being necessary for the pur
pose of the report.^

As regards item 15 it will follow from our 
finding on tlie question of benami that the title 
thereto also is in the plaintiff. But the learned 
Subordinate Judge has not given the plaintiff a 
decree in respect of that item because in the 
■connected suit, Original Suit Fo. 17 of 1929, he held 
that the present plaintiff had not shown that he 
had possession of this item within twelve years 
of the institution of the suit. Apart from the 
observation we have already made that in the 
oircumstances of the |)res©nt case the principle of 

18
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sitam m a  article 144 and not article 142 should be applied, 
Sjtapatieao. tlie learned Judge’s observation that the plaintiff 

V arada- was not in possession of this item within twelve 
(HABiAR j. institution of the suit seems to rest

upon a misapprehension, because D.W. 9, the 
tenant who is alleged to have been in possession 
of this item under the first defendant, admits that 
for at least a year after Subba Rao’s death the 
plaintiff was occupying a portion of this house. 
We accordingly hold that the learned Judge's 
finding on the question of limitation even in 
respect of this item is not correct. But as his 
decision has been set aside on appeal by the 
District Court in Appeal Suit No. 9 of 1931, it 
is not necessary that we should pass a formal 
decree for possession in the present plaintiff’s 
favour in respect of this item. It will be sufficient 
if there is a declaration of title in the plaintiff’s 
favour in respect of this item.

As regards items 2 and 3 which we have allowed 
in the plaintiff’s favour, the plaintiff will also be 
entitled to mesne profits from the first defendant 
at a flat rate of thirty rupees per annum for the 
three years before suit (1923-1925) and future 
mesne profits at the same rate from 1926 till 
delivery of possession of the suit items or until 
the expiry of three years from this date, whichever 
happens earlier. We do not, however, think it 
necessary to interfere with the direction in the 
lower Court’s decree as to costs. The appeal is 
dismissed with costs. In the memorandum of 
objections there will be no order as to costs as the 
parties succeed in part and fail in part.

For the reasons given above Second Appeal 
No. 1214 of 1932 is dismissed with costs.

AsS.V.
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