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H .R .E .
B o a b d ,
MADB4S.

L e a c  h C, J.

it has superintendence, but in settling such questions embebumastak 
the Board acts in its administrative capacity. Swamigai,

W e are in entire agreement with the learned Judge 
when lie says that it cannot be said that the B oard ’s 
decision has declared any one’s legal right or deprived 
any one o f any legal right which he had and that the 
order o f  the B oard com plained o f was m erely an order 
dealing with the internal management o f  the tem ple.
The issue o f  the w i t  of certiomri is a m atter which lies 
within the discretion o f  the Court but in a case like 
the present one there is no question o f discretion.
It  w ould obviously  be imi3roper to order the w rit to  
issue.

The appeal will be dismissed with costs (one set).
A .S .V .

A P P E L L A T E , C IV IL .

Before Sir Lionel Leach, Chief Justice, and 
Mr. Justice Krishnaswami Ayyangar,

PAMIDI VEDAVALLI THAYARAMMAL b y  h e b  p o w e b  
or a t t o r n e y  a g b k t  R . SINGANNA CHETTI 

(P lain tiitf), A p p e l l a n t ,

V.

J'UN’U S G H E T T IA R  (D e e e n d a it t), R espostdent /'^

Madras City Tenants' Protection Act {III of 1922), «ec. I I —  
SiHMrstructure not owned by tenant— Ajjplicabilify of 
sec, 11 to case of—Ejection of tenant in such a case— Notice 
by landlord 'j)rior to—Period of, necessary— Transfer of 
Pro]3erty Act (IV  of 1882)— Notice specified by, in case 
of monthly tenancy— Siifficiency of.

Section 1 1  of the Madras City Tenants’ Proteotion Act, 
1 921 5  is limited in its operation to the case where the tenant
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Th a y a ba m m a Ii i s  t h e  o w n e r  o f  t h e  s u p e r s t r u c t u r e .  W h e r e  h e  i s  n o t  s u c h  

J o N u s  a n  o w n e r ,  t h e  l a n d l o r d  i s  n o t  h o u n d ,  b e f o r e  s e e k i n g  t o  e j e c t

Ch e t t ia b . Tiim  f r o m  t h e  l a n d  a n d  t h e  s u p e r s t r u c t u r e ,  t o  g i v e  h i m  t h e

t h r e e  m o n t h s ’ n o t i c e  r e q u i r e d  b y  t h a t  s e c t i o n .  T h e  p r o v i s i o n s  

o f  t h e  T r a n s f e r  o f  P r o p e r t y  A c t  w h i c h  r e q u i r e  o n l y  a  n o t i c e  

o f  f i f t e e n  d a y s  o n  t h e  f o o t i n g  o f  a  m o n t h l y  t e n a n c y  m u s t

b e  h e l d  t o  a p p l y  t o  s u c h  a  c a s e .

Appeal under Clause 15 o f  the Letters Patent against 
the judgment and decree o f  P a n d r an g  R o w  J ., dated 
23rd April 1936 and passed in City Civil Court Appeal 
No. 9 o f  1935 preferred to the High Court against the 
decree o f  the Court o f  the City Civil Judge, Madras, 
in Original Suit N o. 220 o f  1933.

V. Ramaswami A yyar  for appellant.
K , Kfishnasioami Ayyangar for A , M , Krishnastvami 

Ayyangar for respondent.

JU DGM ENT.

Keisenaswami Keishnaswami Ayyai^gar J .— The appellant in 
this appeal is the owner o f  a piece o f  land which 
was being let to tenants for running a firewood depot 
from about 1912. It is unnecessary to go into the 
earlier history o f  the tenancy. I t  will be enough to  
refer to Exhibit E, a registered* rental agreement 
executed by  two persons, V . Ratnavelii Mudaliar 
and T. Papiah Chetty, brother o f  the respondent, in 
favour o f  the appellant on 30th O ctober 1922. B y  
that agreement the tenants took  over the land, 
which was described as vacant land o f  the extent o f  
about two manais, on lease for a period o f  five years 
from 1st February 1923 for opening and rm m ing a 
firewood depot “  after constructing a building on  the 
said land with the permission o f  the appellant. The 
agreement winds up by  saying that the appellant 
should take steps for recovering the property in case 
o f  default in the regular paym ent o f  rent without 
reference to the period o f  the lease. This agreement.
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as is clear, was one which was entered into between tha.y-4.e.ammai. 
the parties after the Madras City Tenants’ Protection j-oh’-us 
A ct, 1921, came into force which was on 21st February 
1922. One o f  the questions argued on behalf o f  the 
appellant is that this tenancy agreement being in the 
nature o f  a contract entered into after the A ct came 
into force, the provisions o f  the A ct cannot apply to 
it. It  is unnecessary to decide tliis point for  there is 
another and a clearer ground on which we think 
that the appellant is entitled to succeed.

The learned Judge has found that the superstructure 
on the land does not belong to the respondent. H e 
was inclined to  think that that finding made no differ
ence to his decision, though at the same tim e he 
expressed the opinion that, i f  it were necessary, he 
w ould have called for a finding on the question o f 
the true ownership o f  the* superstructure. W e m ay 
at once say that we are unable to see any reason for 
taking this course, as both  parties were content to  
have the dispute settled on the docum entary evidence 
placed before the Court without caring to adduce 
any oral evidence. They had the opportunity, and 
i f  they did not avail themselves o f  it, it is their own 
fault. So we think that the case ought to  be disposed 
o f  on  the evidence on the record as it stands.

The finding being that the respondent is not the 
owner o f  the superstructure, the question is whether 
the appellant was bound, before seeking to  eject him 
from  the land and the superstructure, to give him 
the three m onths’ notice required b y  section 11 o f  the 
A ct. The learned Judge is o f  opinion that it is enough, 
to  attract the operation o f this section that the 
respondent is a tenant, and that once it is found 
that he is a tenant, the three m onths’ notice is 
obligatory irrespective o f  the question whether the 

' 7 0 -a

1939] M A D R A S S E R IE S  911



TKi-s-AEiMKii tenant owns the superstructure or not. Section 11 is
juNus in these terms :

Chmmab. jq-Q suits in ejectment or applications under section 41
KaisH2TAswAMi Presidency Small Cause Courts Act, 1882, shall be

a y y a m g a e  J. o r  presented against a tenant until the expiration
of three months next after notice in writing has been given 
to him requiring him to surrender possession of the land 
and building, and offering to pay compensation for the 
building and trees, if any, and stating the amount thereof. ”

I t  is clear that the notice referred to in this section 
is one requiring the tenant to surrender possession 
o f  the land and building, and offering to p ay  compensa
tion for the building and trees i f  any. There is 
nothing in the section or in the A ct which enables 
the tenant to ask for compensation, when he does not 
own the building. In  a case where the tenant is not 
the owner o f  the superstructure it is im possible to 
see how he can ask for compensation in respect o f  
something which does not belong to him , or w hy 
the landlord should offer b y  his notice to  p ay  com 
pensation for a building which he him self owns. 
The entire scheme o f  the A ct, as the preamble shows 
it, is to afford protection to  a tenant w ho has con
structed a building on another’s land and not to 
throw obstacles in the w ay o f  a landlord enforcing 
his rights, even where there are no rights o f  a tenant 
to be protected. This is apparent from  the language 
o f the section itself, which seems to limit its operation 
to the case where the tenant is the owner o f  the super
structure. Wliere he is not such an owner, the 
provisions o f the Transfer o f  Property A ct which 
require only a notice o f  fifteen days on  the footing 
o f  a monthly tenancy must be held to  apply. W e are 
unable to agree that this case is governed b y  section
11 o f  the Act.
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In  this yiew  it is unnecessary to discuss any other Thayabami,ial 
question for the disposal o f  this aj)peaL Differing 
from  oui' learned brother, we must hold that the 
notice to quit which had been given b y  the appellant 
before suit was sufficient. The appeal is allowed 
with costs here and in the Court belo'w.

Leach C.J.— -I agree.
A .S .V .

A P P E L L A T E  C IV IL .

Before Mr, Justice King and M r. Justice Abdur Rahman.

1ST ATESA PAD AY AGHI ( P e t i t i o n e e ,— T w e n t y -e i g h t h  
d b e e f d a n t ), P e t i t i o n e e ,

V.

KRISHNA PADAYAOHI a n d  t h i k t y - s i x  o t h e e s  
( R e s p o n d e n t s  a n d  l e g a l  r e p r e s e n t a t i v e s  o f  

d e c e a s e d  s e c o n d  r e s p o n d e n t ), R e s p o n d e n t s /^

Practice—Partition suit— Beversioner—Suit by, to recover his 
share of estate of last male owner im^rcperly alienated by 
his widovj—Beversioner-with equal rights as made
a defendajit in, supporting plaintiff and ashing for a decree 
for his share— Court granting a decree to plaintiff for  his 
share—Decree in favour of def&ndanf-reversiotier for his 
share—Duty to grant.

One of two reversioners sued for partition of the estate 
left by one K  which had in the meanwhile been alienated by 
his widow. The other reversioner was made the twenty- 
eighth defendant in the suit and he filed a written statement 
supporting the plaintiff’s case and asking that a decree might 
be given for his share of the property. The trial Oourt> 
though it gave a decree to the plaintiff for his share of the 
property, did not grant a decree in favour of the twenty- 
eighth defendant for his share and further dismissed an 
apphcation made by him subsequently for a decree in his 
favour.

1939,
January 18<,

* Civil Revision Petition No. 460 of 1931,


