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A P P E L L A T E  C IV IL — FU LL BEN CH .

Before Sir Lionel L em h, Chief Justice, M r . Justice 
KrisliThaswami Ayyangar and M r. Justice Sorm yya.

JONNALA LAKSHMIDEVAMMA (Plaintiff),
A ppellant, -

JOKNALA VEERA REDDI and two others 
(Defendants 2, 3 and 1), Respondents.

Hindu law—Maintenance— W idow o f deceased member o f joint  
Hindu fam ily—Bona fide partition after husband's death 
between surviving members and allotment o f his share to his 
son by a ^yre-deceased wife— W idow's right to maintenance in, 
case of, against her ste'p-son's share only or against entire 
fam ily j^roperty.

The appellant’s Imsband was at th.e time o f his death eu 
memher of a joint Hindu family consisting of himself and the 
respondents who were his father, his brother, and his son 
by a pre-deceased wife. Some years after her husband’s 
death and while the family was still joint, the appellant made 
a formal demand for maintenance but subsequently and, as a 
result of the appellant’s demand, a partition 'was effected by a 
registered deed as a result o f which the appellant’s step-son 
obtained the share in the family properties which his father 
would have obtained had he lived. The partition was, however, 
a genuine partition. The appellant then filed a suit for 
maintenance and for arrears of maintenance claiming a decree 
against all the respondents on the ground that her status as a 
widow gave her the right to be maintained out of the family 
estate as a whole and not merely out of that portion allotted to 
her step-son on partition.

S eld  by the F ull Bench.— (i) For the amount due to the 
appellant for maintenance after the date of the partition her 
step-son’s share alone was liable and in respect o f that amount 
the appellant was entitled to a charge on her step-son’s share* 
only.

* Letters Patent Appeal No. 97 of 1936.
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L a k s h m id b v -  a  widow’s right to maintenance merely attaches to her 
husband’s share and on partition she has no claim against the 

V e e h a  B e d d i ,  assets forming the shares of the other members,
Narasimham v. VenJcatasubbam')na{l) and Jay anti 8uhhiali 

Y. Alamdu Ma7igamma{2) approved.
Suhbarayalu Chetti v. Kamalavallithayaramma{^) and 

Bangappaya v, SMva(4:) overruled.
(ii) Eor the amount representing arrears of maintenance 

due to the appellant before the date of the partition, however, 
all the respondents were liable and in respect of that amount 
the appellant was entitled to a charge against all the family 
properties.

Ap p e a l  under Clause 15 o f the Letters Patent against 
the decree and judgraent o f  V e n k a t a r a m a n a  R ao  J.^ 
dated 27th March 1936 and passed in Second Appeal 
No.. 1535 o f  1931 preferred to  the High Court against 
the decree o f the District Court o f  Guntur in Appeal 
Suit No. 250 o f 1929 preferred against the decree o f  the 
Court o f  the District Munsif o f  Tenali in Original 
Suit No. 547 o f 1927.

V. Govindarajachari for appellant.— Subharayalu Chetti 
V. Ka7mlavalUthayaramma{^) is in favour of the appellant.

[The Chibe Justice.— In that case was there a partition 
among the surviving members ?]

There was a partition after the filing of the suit for main­
tenance, Nafasimliam v. Venkatasuhbamma{l) is against 
the appellant, [Reference was made to Rangappaya v.. 
8hiva[€) Bin.^Jayanti Sitbbiah v. Alamelu Mangamma{2).]

[Reference was also made to Mayne’s Hindu Law, tenth 
edition, page 828 (notes), paragraph 690, page 828, and to the 
Smriti Chandrika.]

[Th e  Ch ib i ’ J u s t ic e .— Suppose the husband dies after 
selling his share or mortgaging his share uj) to the hilt but the 
family remains joint, would the right to maintenance of the 
widow of the deceased cease or would it remain ? If it would 
cease, Narasimham v. Venhatasubbamma{l) would be right ; 
if not, that case would be wrong.]
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[Reference was made to Mayne’s Hindu Law, latest edition, L a k sh m id e v* 

pages 829, 490 and 493.]
[T h e  Ch ie f  J u s t ic e ,— In order to succeed you must go the Redbi,

length of contending that the widow is entitled to be main­
tained out of the family property even in cases in which her 
husband was not entitled to a share during his lifetime by 
reason, say, of his having received a share and dissipated it.]

The appellant admits that she would not have been entitled 
to be maintained out of the joint family property if there had 
been a partition in her husband’s lifetime and he had dis­
sipated his share. [Reference was made to Ekradeshwari 
Bahuasin v. Homeshwar Singh and others{l) and Pachayammal 
V ,  Pammasim Mudaliar (2).] If the widow had filed a suit for 
maintenance immediately alter her husband’s death she would 
have been entitled to a decree against all the surviving 
members. The right of the widow has to be decided as on the 
date of her husband’s death. The surviving members must 
be viewed as a corporation which becomes entitled to the 
deceased’s share by survivorrjhip, [Reference was made to 
Adhibai v. Gursandas Nathu(B), Madliavrav Keshav Tilak and 
others v. Gangabai(4c) and Mulla’s Hindu Law, page 595.]

P. 8atyamrayana Mao for respondents was not called 
upon.

Gut, adv, vult,

JU D G M E N T. •

L each C.J.— This appeal raises a question with leaohcx 
regard to  a H indu w idow ’s right to  maintenance out 
o f  the fam ily properties after partition has taken 
place. The appellant was the plaintiff in the suit 
out o f  which the appeal arises. Her husband died 
some eight years before the suit. A t the tim e o f  his 
death the joint fam ily consisted o f  the first respondent 
(the appellant’s father-in-law), the second respondent 
(her brother-in-law), and the third respondent (a 
son o f  her deceased husband b y  a previous wife). On
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laeshmidbv- 20th December 1925 the appellant m ade a form al 
demand for maintenance. The fam ily was still joint, 
but on 17th March 1926 a partition was effected b y  a

L e a c h  C.J. registered deed. The partition was no doubt the 
result o f  the appellant’s demand, but it was a genuine 
partition. On the death o f  the appellant’s husband 
his share in the fam ily properties devolved upon the 
third respondent and as the result o f  the partition 
the third respondent obtained what his father would 
have obtained had he lived. The appellant then filed 
a suit in the Court o f the D istrict Munsif, Tenali, 
claiming that she was entitled to a decree against 
all the respondents on  the ground that her status as a 
w idow gave her the right to be maintained out o f  the 
fam ily estate as a whole and not merely out o f  that 
portion allotted to her step-son on partition,. The 
District Munsif found in the appellant’s favour and 
granted her a decree against all the respondents. H e 
held that she was entitled to arrears o f  maintenance for 
seven years at the rate o f  six ty  rupees a year and tô  
the payment o f ninety rupees a year from  the date o f 
the suit. In  addition he awarded a sum o f  twei^ty 
rupees for the purchase o f  utensils and directed the 
respondents to set aside a portion  o f  the fam ily house 
for the appellant to  live in or to pay  her a further sum 
o f one hundred rupees. The decree so far as the first 
and second respondents were concerned was a personal 
decree, but so far as the third respondent was con­
cerned it was limited to his share in the fam ily proper­
ties. The first and second respondents appealed to 
the District Judge o f Guntm*, who confirm ed the 
District Munsif’s decree with slight m odifications. 
He directed that the sum payable as arrears o f  m ain­
tenance shoiild be calculated at sixty rupees per year 
for six years and at eighty-four rupees per year for
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one year and that all the amounts under the decree laeshmidisî .
AMMA
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L e a c h  C.J.

were to  be recovered from  the respondents in equal v.
 ̂ T r ' i i i   ̂ Vbeba R edd i.

shares. The D istrict Judge also mo dined the order 
which the D istrict M unsif had passed w ith regard to 
costs. The first and second respondents then appealed 
to  this Court. The appeal was heard by  Venkata- 
RAMANA Rao J. who allowed it. In  holding that the 
third respondent was alone hable the learned Judge 
followed the decision in Narasimham  v. Venhata- 
subbmnma(l), where a D ivision Bench o f  this Court 
(W a lle r  and Jackson JJ.) held that when the w idow  
o f  a coparcener sues for maintenance after the fam ily 
has becom e divided, her claim is enforceable only 
against the coparcener to whom  her husband’s share 
has been allotted. The learned Judge felt unable to 
accept that decision as em bodying the correct state­
ment o f  the law, but as it was directly in  point he felt 
bound b y  it. The decision in Narasimham  v. Venlcata- 
subhamma{l) runs contrary to  the decision o f  W h ite  
C.J. and Munro J. in Subbarayalu Chetti v. Kamala- 
vallitJiayaramma{ 2), and the present appeal, which 
is an appeal from  the judgm ent o f Venkatae,amana 
K a o  j .  under Clause 15 o f  the Letters Patent, has 
been placed before a Eull Bench in order that the 
conflict m ay be decided.

The decision in Narasimham  v. FenJcatasubbamma{ 1) 
is in accordance with the statement of the law 
made by Bhashyam Ayyangae J. in Jayanti Siihhiah 
V . Alamelu Mangamma{Z) where he said :

“ When aa undivided Hindu family consists of two or 
more males related as father and sons or otherwise and one 
of them dies leaving a widow, she has a right of maintenance 
against the surviving coparcener or coparceners, quoad the 
share or interest of her deceased husband in the joint family

(1) (1931) LL.R. 55 Mad. 752. (2) (1911) LL.R . 35 Mad- 147.
(3) (1902) I.L.R. 27 Mad. 45.



La k s h m id e v .  p r o p e r t y  w h i c h  h a s  c o m e  b y  s u r v i v o r s h i p  i n t o  t h e  h a n d s  o f  

amma s u r v i v i n g  c o p a r c e n e r  o r  c o p a r c e n e r s  a n d  t h o u g h  s u c h

Veb b a  B e d w . y i g l i t  d o e s  n o t  i n  i t s e l f  f o r m  a  c h a r g e  u p o n  h e r  h u s b a n d ’s  

L b I c^ C J ,  s h a r e  o r  i n t e r e s t  i n  t h e  j o i n t  f a m i l y  p r o p e r t y ,  y e t  w h e n  i t  

b e c o m e s  n e c e s s a r y  t o  e n f o r c e  o r  p r e s e r v e  s u c h  r i g h t  e i F e c t u a l l y ,  

i t  c o u l d  b e  m a d e  a  s p e c i f i c  c h a r g e  o n  a  r e a s o n a b l e  p o r t i o n  o f  

t h e  j o i n t  f a m i t y  p r o p e r t y ,  s u c h  p o r t i o n  o f  c o u r s e  n o t  e x c e e d i n g  

h e r  h u s b a n d 's  s h a r e  o r  i n t e r e s t  t h e r e i n . ”

As authority for this statement Bhashyam Ayyait- 
OAB. J. gave the Full Bench decision in Ramanandan v. 
Rangammal{l). The judgment delivered in that ease 
did not lay down expressly that a widow’s right to a 
charge on the family property should not exceed her 
husband’s interest therein, but it was recognised that 
she was entitled, to a charge on the family property 
in the hands of her son.

I regard the statement of the law made by Bhash­
yam Ayyangae, J. as being correct, and before com­
menting on the decision in Subbar ay alu GhetU v. 
KamalamllithayaTamma{2) I will state my reasons. The 
Smriti Chandrika, XI, I, 34, according to the trans­
lation by the late T, Krishnaswami Ayyar (page 171), 
reads as follows :

“  W h e n  t h e  f a t h e r - i n - l a w  a n d  t h e  l i k e  a r e  q u a l i f i e d  t o  

m a i n t a i n  t h e  w i d o w  a n d  t a k e  t h e m s e l v e s  t h e  p r o p e r t y  o f  t h e  

d e c e a s e d  u n d i v i d e d  m e m b e r  o f  t h e  f a m i l y ,  t h e y  a l o n e  a r e  t o  

m a i n t a i n  t h e  w i d o w  f r o m  t h e  p r o p e r t y  s o  t a k e n .  A c c o r d i n g l y ,  

IS T arad a  :— ‘ W h i c h e v e r  w i f e  ( P a t n i )  b e c o m e s  a  . w i d o w  a n d  

c o n t i n u e s  v i r t u o u s ,  s h e  i s  e n t i t l e d  t o  b e  p r o v i d e d  w i t h  f o o d  

a n d  r a i m e n t  b y  t h e  e l d e r  b r o t h e r  o f  t h e  d e c e a s e d  o r  b y  h e r  

f a t h e r - i n - l a w  o r  b y  a  G o t r a j a  ( a  m e m b e r  b o r n  i n  t h e  s a m e  

f a m i ly )  o r  a n y  o t h e r  p e r s o n . ’

I n  o r d e r  t o  m a i n t a i n  t h e  w i d o w ,  t h e  e l d e r  b r o t h e r ,  o r  

a n y  o f  t h e  o t h e r s  a b o v e  m e n t i o n e d ,  m u s t  h a v e  t a k e n  t h e  p r o ­

p e r t y  o f  t h e  d e c e a s e d ; t h e  d u t y  o f  m a i n t a i n i n g  t h e  w i d o w  

b e i n g  d e p e n d e n t  o n  t a k i n g  t h e  p r o p e r t y . ”
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The authority of the Sniriti Chandrika is accepted. Limhuom?.-  ̂ Aaiaii
There is here a clear statem ent that the d u ty  o f  main- v.̂
taining the w idow  devolves on the persons who take — '
the property o f  the deceased undivided m em ber o f  the 
fam ily and it is emphasised that the du ty  is dependent 
on the taking o f  the property. I f  the obligation to 
m aintain the w idow  depends on the taking o f  the 
deceased husband’s share in the fam ily estate, it 
follows that there can be no right in the w idow  to 
claim  to  be maintained out o f  the shares which fall to 
the other members. W hile the fam ily remains un­
divided the position is different. The property  is 
held jo in tly  and o f  necessity the amount required for a 
w idow 's maintenance has to  be paid out o f  the estate 
regarded as a whole, but in no circumstances can she 
claim  an allowance greater than the incom e o f  her 
husband’s share in the estate. An adequate allowance 
m ay be less than the incom e o f  her husband’s share, 
but it represents the m axim um  available. See 
Savitribai v. Luxim ibai and Sadasiv G anoba(l),
Madhavrav Keshav TilaJc and others v. Oangabai{2) 
and Pachayammal v . Paramasiva Mudaliar{3),
In  Savitribai v . Luxim ibai and Sadasiv Ganoha{l)
W estr o pp  C.J. observed :

“ I t  w o u l d  n e e d  v e r y  strong a n d  d i s t i n c t  a u t h o r i t y ,  in 
t h e  a n c i e n t  t r e a t i s e s  o f  H i n d u  l a w ,  t o  c o n v i n c e  u s  t h a t  t h e  

w i d o w s  o f  s u c h  s e p a r a t e d  h u s b a n d s  s t a n d ,  a s  t o  m a i n t e n a n c e  

o u t  o f  s u c h  p o r t i o n  o f  t h e  f a m i l y  e s t a t e  a s  r e m a i n s  i n  t h e  h a n d s  

o f  t h e  o t h e r  e x - p a r c e n e r s ,  i n  a  b e t t e r  p o s i t i o n  t h a n  t h e  h u s b a n d s  

t h e m s e l v e s  o c c u p y  w i t h  r e g a r d  t o  a n y  r i g h t  t o  r e s o r t  t o  t h a t  

r e s i d u e  f o r  a  f u r t h e r  s h a r e ,  a l b e i t  u n d e r  t h e  n a m e  a n d  g u i s e  o f  

m a i n t e n a n c e . ”

The ancient treatises o f  H indu law do not furnish 
such authority. In  the Smriti Chandril^a there is, 
however, strong authority to  the contrary.
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V e EKA ijE D D I ,

L ea c h  C.J.

LiESHMDEv- The learned A dvocate for the appellant has conceded
V, that when there has been a partition during the 

husband’s lifetime and the husband has dissipated his 
share in the fam ily properties, his widow is not entitled 
to  be maintained out o f  the properties falling to the 
shares o f  the other members. I f  the w idow  is not 
entitled in such circumstances to  be m aintained out 
o f  the properties in the hands o f  the other members 
o f  the family, the logical deduction is that her right 
to maintenance merely attaches to her husband’s 
share and on partition she has no claim against the 
assets forming the shares o f the others.

I  will now’' turn to  examine the decision in Subba- 
f ay alii Chetti v. Kmnalamllithayaramma{l). In  that 
case a widow sued for maintenance against the sur- 
viring members o f  her deceased husband’s fam ily and 
after the institution o f  the suit the defendants arranged 
a partition. The Court held that the partition 
could not prejudicially affect the plaintiff’s claim. 
White C.J. quoted the passage which I  have quoted 
from the judgment o f  Bhashyam Ayyangar J. in 
Jayanti Subhiah v. Alamelu Mangamma{2), but he 
was not prepared to hold that the words o f  Bhashyam 
Ayyaitgar J. were intended to apply to  the members 
of the branch o f the fam ily o f  which the deceased was 
a member and not the members o f  the jo in t fam ily 
generally. I  am unable to  place this interpretation on 
the words used b y  Bhashyam Ayyangab J . and I  am 
at a loss to understand how the fact that the partition 
took place after suit could make any difference. I t  
was not suggested that the partition was a sham or in 
any way unfair. The members o f  the fam ily  had 
the right to divide and their rights in the fam ily
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properties could not be affected by the widow’s suit, laksbmidev- 
The decision in Subiarayalu Chetti v .  KmvaJavaUi~  ̂ v.

thayaramma{\) was followed by K eish istah  P a n d a l a i  J. -----
in Bangappaya  v. Shiva{2) but the judgment in the 
latter case calls for no additional comment. In my 
opinion Suhhamyalu Chetti v. KamalavalUthayaramma 
(1) was W Tongly decided and Narasimham  v. Venkata- 
subhamma{'?t) should be followed.

The result is the appeal in the main fails, but the 
decree of the District Judge requires amendment.
The provision that the maintenance be paid equally 
by the respondents must be set aside. The amount 
awarded to the appellant by the District Judge from 
the date of the partition, namely 17th March 1926, 
will be paid by the third respondent out of the proper­
ties wliich have come into his hands and represent the 
share of the deceased husband in the joint family 
estate. The amount representing arrears of main­
tenance before that date will have to be paid by all 
the respondents, and therefore there will be a charge 
against all the family properties in respect of the 
amount payable for maintenance before 17th March
1926. In respect of the amount due for maintenance 
after that date the charge will be on the third respon­
dent’s share only. The first and second respondents 
are entitled to their costs.

K rishnaswami Ayyaistgar J.—I agree.

SoMAYYA J.— I agree.
A.S.V.
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