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1883 w h olly  unaMfc to su g g est that, i f  these proceedings were set aside 

H o b b o n a t h  and- the cause were tried again , it  w ould be tried iu any other  
Cho^ ° hey w ay, or upon auy other m aterials, than those on which it  has
Nistahini been tried.

• C h o w d b a n i ,
H e has h im self brought the case Here on second appeal, as he 

could only have done in a regular su it, and the on ly  difference 
which w e can see from first to  last between this proceeding and  
a regular suit, is that tbe plaintiff’s application to the first Court 
i r  called a  petition  instead o f  a p la in t, and that the case" has been  
allowed to  proceed w ithout the paym ent o f  an institution  fee.

.The revenue is really the on ly  sufferer. The error, if  any, is 
a mere m atter o f form, which lias not affected the trial o f  the 
case upon the m erits, and which, therefore, (nnder s. 578  o f  the 
Code) we consider ourselves bound to  disregard.

W e find no reason to suppose that there is an y  error o f law  
in  the lower Court’s ju d gm en t, except th is in form ality, and we, 
therefore, think it right to entertain  the appeal, and to  dism iss it  
w ith  costs. Appeal dismissed.

Before M r. Justice M itter and M r. Justice Pigot.

18g3 Iir th b  m a t t e b  c f  O B H O Y  C H AN D R A  MOOKISRJEE.
October 2. OBHOY CHANDRA MOOKERJJBK ». MOHAMEl) s  A Hitt,*

Possession, Order o f  Criminal Court as to— Dispute likely to cause breach
o f the Peace— Duty o f Magistrate—Criminal Procedure Code (Act X.
0/1882), s. 145.
I t  is the duty of a Magistrate, before taking proceedings under s. 145 

of the Criminal Procedure Code, to satisfy himself whether there is any 
dispute liltely to cattse a breach of the peace, and that the suggested 
apprehension of a breach of the peace is not merely colourable, and made 
to induce him to deal with matters properly cognizable by the Oiril Court.

Mx-. B ell for petitioner.
M r. Gregory for opposite party.

T he facts o f  this case sufficiently appear from the judgm ent 
delivered by

M itter, J .— I  am o f  opinion that the basis on which the 
jurisdiction o f  Criminal Courts under s. 145  o f  th e  C ode o f  
Crim inal Procedure is founded does not ex ist in this case.

* Criminal Motion No. 243 of 1883, against the order of Baboo Dwarka- 
natU Koy, Deputy Magistrate of Uurisaut, dated the 16th Ju ly  1883-
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Section 14-5 says tlmt, “ whenever a Magistrate ia satisfied from 
a police report or other information, tlmt a dispute likely to cause 
a  breach of tho peuco exists, &e., &c.,” then a proceeding under 
this section may be instituted.

In  this case what happened was this i A police report wns sub_ 
m itted to tlie Magistrate on the 8th November 1882, and iu that 
report the policc officer stated as his -opinion that there was a 
dieputo between the parties to these proceedings relating to a cliur, 
and that in his opinion there was a likelihood of a breach of the 
peace. This opinion was based upon this ground : The police 
officer says that if  one of the parties would attempt to collect 
ren t forcibly from the ryots, there was a likelihood of a breach 
o f the peace. TJpon that, both the parties to  these proceedings 
vero  called upon to show cause why they should not be bound 
down to keep tho pence. They appeared nnd asked the M agis­
tra te  to allow them time to settle the matter amicably. For some 
reason or other this amicable settlement did not take place, and 
they  'were directed to enter into recognizances to the amount of 
l ls . 500 each, uot to commit a brenoh of the peace for four 
m onths.

Then on tho 15th Pons 1289 (corresponding with the 29th 
December 1882) an application was made by Mohamed Sabir, 
the opposite party , alleging that the applicant before us, tie. Obhoy 
Chandra Mookerjee,’was about to commit acts of oppression upon 
liis tenants, and in that application Mohamed Sabir also stated 
th a t  some of the tenants had oomplained against the servants of 
Obhoy Chandra. On that very day his deposition was taken, 
aud he confirmed the statements made in his application. The 
M agistrate, without any further enquiry as to whether nil these 
statements were correct- or not, on the 2nd January 1883, upon 
this petition, and the deposition o f  Mahomed Sabir, ordered the 
proceeding now before us to be instituted.

I t  appears to me ffiat i t  was the duty of the M agistrate to see 
whether there was any dispute likely to cause a breach of the 
peace concerning this chur land before iuatituling these pro-' 
ceedings. H e  lias acted simply on the statement of Mojiamed 
Sabir, that is to say, he has assumed jurisdiction without really 
satisfying himself as. to, whether there wa& a dispute between
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1883 tlie parlies. I t  m ay be tliat Mohnmed Siibir was anxious to have
Obh oy  ^ ,e question o f  possession decided ii> a cheap w ay, but it  was the

Mooek^jes ^ ie M agistrate, under s. 145, to satisfy h im self that
*■ really there was a dispute lik ely  to cause a breach of the peace

MOHAMED . . .  . i i
Sabik. concerning this chur land.

On the whole, 1 am o f opinion that the foundation upon which  
the jurisdiction o f the Crim inal Courts under s. 145 is based 
was w anting in this case. W e therefore set aside the order, dated 
16th J u ly  1883, and the rest o f  the proceedings.

PlGOT, J .— I  en tirely  agree. *1 only wish to add that it seem s 
t{* m e that M agistrates ought to be very careful in acting under 
s. 145 of the Code o f Crim inal Procedure, so as to guard 
them selves from the danger of assum ing jurisdiction in cases not 
really contemplated by the section, and where the suggested  appre­
hension of a breach of the peack is little more than colourable, 
and made to induce the M agistrates to deal with matters properly 
cognizable by the C ivil Courts.

Order set aside.

. . .  Before ilr . Justice M itter and Mr. Justice Tottenham.3 883
Jvgust-15. KAROO SIN G H  ( D e f e n d a n t )  v . DEO NARAIN SINGH

( P l a i n t i f f .)*

Review— Grant o f Application, Notice of— Hearing by Successor— Civil 
Procedure Oode {Act X I V  o f 1882), s.,624.

An application for review of judgment, upon a "round other than those 
mentioned in s. 624 of the Civil Procedure Code if presented to the 
Judge who delivered it, and who thereupon directs nmtice to be given tu 
the opposite party, may be heard and disposed of by his successor. 
J ’ancham v. Jhinguri (1) dissented from.

T h is  was a suit for possession of land. The Mnnsiff gave the 
plaintiff a decree. The defendant appealed to the District Judge 
who reversed the MunsifFs decision. The plaintiff then applied 
for a review, and the District Judge ordered notice to be given to 
tlie defendant. Before the hearing of the application the Dis-

* Appeal from Appellate Decree No. 1627 of 1882, against the decree 
of H. Beveridge, Esq., District Jud?e of Patna, dated tlie J4lh of August 
1882, affirming (lie decree of Bab^o Kednrnatli Roy, Additional Mutisiff 
of Patna, dated the 31st of August 1881.

(1) I. L. R , 4 A ll. 278.


