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APPELLATE CIVIL.

Before Sir Lionel Leach, Chief Jus'icc, aiid 
Mr. JvMlca Madhavan Naif.

„  1938, KHADEIt MOHIDBEN SAHIB ( A p p l i c a n t ) ,
November 7. ,

A ppellant,
V.

0 . N AGIT B A I alias SEETHA BAI a n d  tw o  o t h e r s  
(R espo n d en ts  1 a n d  3), R e s p o n d e n t s /̂ '

Hec&iver— Money decree—Person appointed recaiver of properties 
in execui'on of—Appoinlm,enf. of, subsequently as nceiver 
in a suit on equitable mortgage of the same properties—■ 
Might of mortgagee to pr' ferentia' payment of profits of 
mortgaged 'properties from date of loter appointment—  
Npglect of mortgagee in bringing the properties to sa.le—  
Effect of, on mortgagee's right— Mortgagee, ivhen entitled to 
payment of profits of mortgaged property.

When a person was appointed a receiver of certain properties 
at the instance of the holder of a money decree in execution 
proceedings and, some time later, he was also appointed to 
act as a receiver in a suit instituted by an equitable mortgagee 
of the said properties to enforce his mortgage, the equitable 
mortgagee is entitled to preferential payment of the profits 
of the mortgaged properties as against the holder of the money 
decree from the date of the later order. The fact that the 
equitable mortgagee had neglected to exercise his right to 
bring the mortgaged properties to sale could not destroy 
his right, though he would be entitled to withdraw the jirofits 
from the Court only when it was clear that the mortgaged 
properties were not sufficient to pay the mortgage debt.
A ppeal from the judgment and order of Gentle J. 
dated 11th October 1937 and passed in the exercise 
of the Ordinary Original Civil Jurisdiction of the 
High Court in Application No. 865 of 1936 in Civil 
Suit No. 422 of 1929.

* Original Side Appeal No. 74 of 1937.
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JU D G M E N T .

L baoIi  C.J.— This appeal raises the question 
whether the holder of a money decree or an equitable 
mortgagee has preferential rights in ihe profits of 
mortgaged properties when a receiver has been 
appointed at the instance of the holder of the money 
decree in execution proceedings and also appointed 
to act in a suit instituted by the mortgag#̂ <e to enforce 
his mortgage. In order to understand the position 
it is necessary to state the facts in some detail. In 
Civil Suit No. 422 of 1929 on the Original Side of 
this Court the first respondent obtained a decree on a 
promissory note against the members of a joint Hindu 
family consisting of two brothers, Aiya Mudaliar and 
Muthu Mudaliar, and Sambanda Mudaliar, the son of 
Aiya Mudaliar. On 16th March 1929 certain immov­
able properties belonging to the defendants in the suit 
were mortgaged to the Mercantile Bank of India,
Limited, by the deposit of the title deeds. In 1930 
the bank sued in Civil Suit No. 537 of 1930 on the 
Original Side of this Court to enforce its moitgage 
and on 5th August 1931 it obtained a preliminary 
mortgage decree for Rs. 1,04,888-2-4. On 24th 
November 1931 ihe Court passed a final decree in the 
mortgage suit and on 3rd February 1933 the bank 
assigned its decree to t̂ he appellant. On 6th November 
1930 the first respondent applied for the appointment
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o f  a receiver o f  the rents and profits o f  tlie m ortgaged 
properties on the ground that it was considered m ore 
than doubtful th at a sale o f  the properties w ou ld  he 
sufficient to discharge the m ortgage debt and on 15th 
D ecem ber 1930 the application  was granted. On 14th 
August 1931 the bank applied for the appointm ent o f  
a receiver in the m ortgage suit in order to safeguard 
its own interests. This application came before 
S t o n e  J. who on 16th October 1931 passed an order 
the effect o f  w hich was to make the receiver in Civil 
Suit N o. 422 o f  1929 also the receiver in the m ortgage 
suit. The learned Judge directed that the rents and 
profits o f  the properties should be paid into Court to  
the joint credit o f  the decree-holders, that is, to  the 
credit o f  the first respondent and the bank, and that 
the m oney should not be paid out w ithout the further 
direction o f  the Court. The learned Judge gave no 
decision on the question o f  the rights o f  the parties 
with regard to the receiver’s collections. H e reserved 
this question for consideration until an application  for 
payment out was made.

On 30th March 1931 M uthu M udaliar, the second 
brother, was adjudicated an insolvent, and on 10th 
November 1931 an order for ad judication  was m ade 
against A iya Mudaliar, the elder brother. On 27th 
N ovem ber 1933 the first respondent applied for 
payment out to her o f  a sum o f  Rs. 7,376 w hich  the 
receiver had paid into Court. N otice o f  this applica ­
tion was given to  all parties interested in  the m atter. 
On 12th October 1934 L a k s h m a n a  E a o  J. directed 
that the first respondent should be paid  a sum o f  
Rs. 1,737-10-9, representing the monies collected b y  
the receiver before 16th O ctober 1931, the date on  
which the receiver was also appointed to  act as the 
receiver in the mortgage suit. The learned Judge



held that the Official Assignee was entitled to  the mohidbkn 
am ount representing the share o f  the second brother N agtt b a i . 

in the m oney collected  between 30th M arch 1931, the leach o.j. 
date when the younger brother was adjudica^ted, and 
10th N ovem ber 1931, the date on w hich  the elder 
brother was adjudicated. N o appeal was preferred 
against this order.

On 20th D ecem ber 1934 the first respondent 
applied to  the Court for paym ent to  her o f  a sum o f  
R s. 3 ,4 5 4 -6 -0  w hich was said to represent the share o f  
Sambanda M udaliar, the son o f  the elder brother, in 
the monies ly in g  in Court. The M aster granted the 
application to  the extent o f  Rs. 3 ,1 4 8 -2 -7  and his 
order was confirm ed by  G e n tle  J . on appeal. The 
present appeal is from  the order o f  G e n t l e  J. The 
learned Judge considered that the appellant was not 
justified in standing by  for six  years and allow ing the 
rents and profits to  be accum ulated and relied on an 
observation o f  R e il l y  J. in Ponnu Chettiar v . Samba- 
siva A yyar[\ ) to the effect that in this country a 
simple mortgagee cannot by getting a receiver a p ­
pointed in the course o f  a suit enlarge his security or 
enlarge his rights to the prejudice o f  third parties in 
the equity o f  redem ption.

In order to rea-lize his security an equitable m ort­
gagee must in India bring a suit on bis m ortgage and 
obtain  a decree for sale. In England it has long 
been recognized that when an equitable m oitgagee 
takes action to  enforce his security he is entitled in 
certain circum stances to the appointm ent o f  a receiver 
in respect o f  the rents and profits o f  the mortgaged 
property. T he Court has a discretion in the m atter 
but ordinarily when there has been  default in the
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paym ent o f  interest, or the security is likely to be 
insufficient to discharge the m ortgage debt or  is in 
jeopardy a receiver is appointed as a m atter o f  course. 
W here a receiver ha.s been appointed at the instance o f  
a puisne mortgagee he w ill only act for  the benefit 
o f  the puisne m ortgagee i f  the prior m ortgagee does 
n ot him self apply for the appointm ent o f  a receiver. 
I f  the prior mortgagee does apply for the appointm ent 
o f  a receiver he will be entitled to  an order in super­
session o f  the order obtained by the puisne m ortgagee ; 
see Metropolitan Amalgamated Estates, Lim ited, I n  re. 
Fairweather v. The G om any(l). The holder o f  a m oney 
decree who has obtained an order for the appoin t­
ment o f  a receiver does n ot becom e a secured 
creditor merely because a receiver has been appoin t­
ed, and the order, unless it creates a charge, w ill not 
prevail against a trustee in b a n k ru p tcy ; In  re 
Dickinson. E x  parte Gharrington (7o.(2), In  re Potts. 
E x  parte Taylor{3), In  re M arquis Anglesey. Countess 
De Oalve v. Gardner{4:) and In re Pearce. E x  parte 
The Official Receiver, The Trustee{5).

The principles on w hich the Courts in E ngland have 
acted have been recognized in this country. In 
Maharajah of Pittapuram  v . GoJculdoss Goverdhan - 
doss{6) my learned brother, Madha'VAN NA.m J „  held, 
that where a receiver has ])een appointed at the 
instance o f  an equitable m ortgagee, the m ortgagee 
possepses a preferential right in the rents and profits 
as against the ordinary creditors o f  the m ortgagor. 
This decision was quoted w ith  evident approval by 
a Pull Bench o f  this Court in Paramasivan P illa i v . 
Mamasami Ghettiar{l) where it was held that the Court

(1) [1912] 2 Ch. 497. (2) (1888) 22 Q .B.D . 187.
(3) [1893] 1 Q.B 648. (4) [1903] 3 Ch. 727.
(5) [1919] 1 K .B . 354. (6) ^931) I.L .R . 54 Mad. 505.

(7) (1933) I.L .B . 56 Mad. 915 (F.B.).
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V.had jurisdiction to  order the appointm ent o f  a reeeiyer 
in  a suit to enforce a simple m ortgage. In  Bameshwar 
Singh  v . Chuni Lai Shaha{l) a Bench o f  the Calcutta LsAoaOj. 
H igh  Court accepted the principle laid dow n in Penifiey 
T . Todd{2) that the possession o f  a recei’ver in a 
m ortgage suit is prim a fa cie  for the benefit o f  the party 
w ho has obtained the appointm ent. The Court con ­
sidered that a receiver w ho was appointed at the 
instance o f  a party m ust hold  the property for his 
benefit alone and was bound, to m ake over to  him  the 
entire incom e in discharge o f  his dues. The R angoon 
H igh  Court has also recognized the rights o f  an equ i­
table  m ortgagee to the rents and profits o f  the m ort­
gaged property after action  has been taken ; see 
A ga G. A lly  Ramzan Yezdi v . Balthazar Son, L td .(3) 
and S. C. Venlcanna v . Mangammal{4:).

A s an equitable m ortgagee is entitled as against 
the m ortgagor to  the rents and profits o f  the m ortgage 
security i f  it is' insufficient for the discharge o f  the 
m ortgage debt and as the holder o f  a m oney decree 
w ho obtains the appointment} o f  a receiver is not in 
the position o f  a secured creditor I  am  o f  the  opinion 
th s t  the equitable m ortgagee has the better title 
w hen there is a contest betw'een the tw o. I  am , o f  
course, referring to  a case where the order o f  appoint­
m ent contains no charge and the creditor merely 
stands in the shoes o f  his judgm ent-debtor. I f  the 
law  requires a puisne m ortgagee to  give w ay to  a 
prior m ortgagee when the latter applies for the appoin t­
m ent o f  a receiver it seems to  me that an ordinary 
judgm ent-creditor must give w ay to  one w ho has a 
charge on the property, an,d this is the effect o f  the

(1) (1919) I.L.R. 47 Gal. 418. (2) (1878) 26 W .R. 502.
(3) (1936) I.L.R. 14 Ran. 293. (4) (1938) I.L.R. 14 Ran. 308 (S.B.).
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decision in Maharajah o f  Pittapuram  v, Gohuldoss 
Goverdhandoss{l). A pply ing  these priiicii)les I con ­
sider that the Court must hold that the appellant is 
entitled to the sum w hich the first respondent wishes 
to withdra*w from  the Court i f  it is clear that the 
mortgaged properties are not sufficient to pay the 
m ortgage debt. It  would appear that they are not 
sufficient, but this must he ascertained w ith  certainty 
before any order for paym ent out is made. I f  the 
appellant is entitled to the rents and profits, I  do not 
consider that the fact that he has not brought the 
properties to sale earlier can destroy his right. I  
mention this because m uch has been m ade o f  the fact 
that the appellant has so ftir neglected to  exercise 
his right to bring the m ortgaged properties to sale. 
The first respondent could herself have brought the 
properties to sale in execution proceedings had she 
desired, but the sale w ou ld , o f  course, have been 
subject to the m ortgage.

W e will allow the appeal and set aside the order 
for payment out to the first respondent o f  the sum o f  
Pvs. 3 ,143-2-7, but subject to the observations w hich 
follow. The Court has been given to im derstand that 
the appellant is prepared, to bring the m ortgaged 
properties to sale under his final decree, and i f  this 
is done the position w ith regard to the sufficiency 
or otherwise o f  the security will be m anifest. I f  the 
appellant does not within a reasonable tim e from  the 
date c f  this judgment coni/ince the Court that the 
m ortgaged properties and the rents and profits thereof 
are insufficient to discharge his debt the Court w ill 
be justified in directing paym ent out to  the first 
respond.ent o f  the sum in question, provided , o f  course, 
that her decree remains unsatisfied. T he appellant

(1) (1931) I.L.R. 54 Mad. 56S.
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cannot be perm itted to  leave the question o f  tlie 
sufficiency o f  his security in doubt indefinitely.

The case w ill be rem itted to the Original Side to 
be dealt w ith  in the light o f  this judgm ent. As the 
appellant has been dilatory we make no order as to 
costs.

Mabhavan N a ir  J.— I  agree and. I  have nothing 
special to add to  the judgm ent delivered by m y  L ord , 
the C hief Justice ; but I  w ould like to  say a few 
Words about m y decision in M aharajah o f  FiUajpumm  
v . Gohuldoss Goverdhandoss{\) referred to in m y 
L ord ’s judgm ent. That decision is am ple authority 
for the position that an equitable m ortgagee o f  p ro ­
perties at whose instance a receiver has been appointed 
by Court w ill have, in the event o f  his security proving 
insufficient, a preferential right as against the ordinary 
creditors o f  the m ortgagor to  any m onies realised by 
the receiver from  the properties. In  that case h ow ­
ever, the contest was between the equitable m ort­
gagee who had obtained a decree on his equitable 
m ortgage and the Official Assignee w ho represented 
the m ortgagor who had becom e an insolvent. I  held 
that the claim o f  the equitable m ortgagee prevailed 
over that o f  the Official Assignee representing the 
general body o f  creditors. In  Ponnu Chettiar v . 
Sambasiva A yyar{2 ) it was held that the effect o f  
the order appointing a receiver in a suit to enforce 
a simple m ortgage is to  deprive the m ortgagor o f  
his right to deal w ith the incom e o f  the property 
over which the receiver is appointed and that the 
m ortgagor cannot defeat the order by  assigning the 
profits to a third, party and thaii a purchaser o f  
the m ortgagor’s right, title and interest in the property

M o hidisbn  

Nagu Bai.

M a d h a v a n  
N a ib  J.

(1) (1931) I.L.R. 54 Mad. 566. (2) (1932) I.L.B. 68 Mad. 646.
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over which the receiver is appointed, in execution o f  
a m oney decree obtained by him against the m ort­
gagor, is no more entitled than the m ortgagor to the- 
income o f  the property realised by the receiver. 
The learned Counsel for the appellant argued in 
support o f  the position that the simple m ortgagee 
who got the receiver appointed in that case could not 
put forward any claim as against the appellant 
to  the income realised by  the receiver. In  the course 
o f the arguments he relied upon In  re Dickinson. 
E x parte Charrington & Go.{I), In  re Potts. ISx parte 
Taylor(2) and In  re Pearce. E x parte The Official 
Receiver, The Trustee{3), and contended that the effect 
o f the order appointing a receiver is not to  create a 
lien in favour o f the mortgagees. These cases were 
held inapplicable by  V e n k a t a s u b b a  R a o  J., one o f 
the learned Judges who decided that case on the 
ground that they dealt w ith the special pro v îsions o f 
the Bankruptcy Act. Incidentally, the learned Judge 
expressed a doubt whether m y decision in M aharajah  
o f Fittapuram  v. Gohildoss Goverdha^ndoss{4) is correct 
or not as the claimant in that case whose right was 
negatived by me was the Official Assignee. W hat I  
propose respectfully to  say has reference to  this d o u b t ; 
but as the point does not directly aiise in the present 
ease, I  shall be very b r ie l In those English cases 
referred to, the persons who obtained the appointm ent 
o f receivers were simple m oney creditors and had n o  
charge over the property, and their general rights if they 
were mortgagee decree-holders did not arise for con ­
sideration. That this aspect o f the question is o f  
importance will appear from  the observations of tw o  
of the learned Judges, Lord E s h e e M . R .  and E b y  L.J.>

(1) (1888) 22 Q .B .D .187.
(3) [1919] 1 K.B. 354.

(2) [1893] 1 Q.B. U8.
(i) (1931) I.L.K, 64 Mad. 565.
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w ho heard the appeal in In  re DicM nson. E x  parte 
Gharrington S  C o .{l). L ord  E sher M .R . ob serv ed ;

“ I think that the case does not come within sub-section 2 
(section 9 of the English Bankruptcy Act) for the appellants 
have neither a mortgage, charge nor lien upon any part of the 
property of the debtor.”
F r y  L .J . observed as fo llo w s ;

“ It is admitted that they do not hold any ‘ mortgage’ 
on the property of the debtor.”
Then they went on  to  consider the question 
w hether the orders appointing the receiver created 
a charge m aking the judgm ent -creditor a secured 
creditor w ithin the meaning of section 9 o f the 
B ankruptcy A ct. In  the other tw o cases also 
the question considered was the same. F or the pu r­
poses of this case it is not necessary to  quote the 
orders under w hich the receivers were appointed  in 
those cases. I t  w ill be sufficient to  observe th at 
the learned Judges interpreted the orders to  mean 
th at the property o f the judgm ent - debt ors was to  
be placed in the custody o f the receiver to  be held 
b y  him as the agent for the Court and at its disposal 
t o  be used subject to  its orders. F rom  this standpoint 
the question for consideration w a s : has the order 
appointing th e  receiver created a charge or lien in 
favour of the creditor over the property  in his cus­
to d y  ? In  In  re Potts, E x  ^arte Taylor[2) Lord  E sher 
M .R . pointed out that

“ an order appointing a receiver can only amount to a 
charge, if it charges the person in whose hands the money is 
not to deal with it except in one way ” ,
and that must mean, said the Master o f the R olls in In  re 
Pearce, E x  parte The Official Receiver, The Tfustee{Z), 

“  except to pay it or to hold it for the execution creditor ” •

MoHTDBEasr
V.

Nagtt B ax.

M adhavant 
Nair if.

(1) (1888) 22 Q.B.D. 187. (2) [1893] I Q,B. 648.
(3) [1919] 1 K.B, 354, 363.
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The que&tion therefore reduces itself to  one of 
interpretation o f ti e order passed b y  the Court. 
In Maharajah o f  Pittapuram v. Gokuldoss Gover- 
dhandoss(l), besides referring to  the arguments 
advanced on the general j)rinciples arising from  
the position of the decree-holder as equitable 
m ortgagee, I  drew attention also to  the order o f the 
learned Judge appointing the receiver— the only 
point that received and could receive attention  at 
the hands of the learned Judges in the English cases 
already referred to . In  that case the order stated 
that the receiver “  shall pay the net receipts into Conrt 
to  the credit of this suit ” , Civil suit N o. 229 of 1924, 
the suit instituted by  the equitable m ortgagee in 
which he eventually obtained a decree. I t  seemed to  
me that, according to  this order, the m oney in  the 
hands of the receiver was not to  be dealt w ith “  except 
in one way ”  that is, except to put it to  the “  credit 
of this suit which means to  the credit of the m ort- 
gagee-decree-holder in the event of his success in the 
case, and to no one else. A ccording to  this interpre­
tation it follows that the m ortgagee-decree-holder in 
Maharajah of Pittapuram  v . Gokuldoss Qoverdhandoss{ 1) 
was in the position of a secured creditor as against 
the Official Assignee and that the latter cou ld  not 
therefore claim any preferential right to  the m oney 
in the hands of the receiver. It w ill be clear from  
pages 570 and 571 that m y decision in that case was 
based both on general principles as well as upon the 
order appointing the receiver, but the form er point 
happened to  be more elaborated in view  o f the argu­
ments advanced. For the reasons w hich I  have 
briefly indicated above, I  would say respectfu lly

(1) (1931) I.L.R. 64 Mad. 665.
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that it does not appear to me that the correctness 
of my decision in M aharajah of Pitiapuram  v. GoJculdoss 
Ooverdhandoss{\) is open to doubt on the strength 
of the English decisions referred to, unless my inter­
pretation of the order appointing the receiver in 
Maharajah o f Pittapuram  v. GoJculdoss Goverdhan- 
doss(l) is held to be wrong. I may also add that 
the general question did not fall to be decided in the 
three English cases referred to.

G.E,

Mohidhew
p .

N a q u  B ai.

M adhavait
N a ib  J.
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Before iSir Lionel Leach, Ghief Justice, and 
Mr. Justice Madliman Nair.

C. S. NATARAJA PILLAI and aisiother (Diiitenbants 193s,
1 a n d  2), A p p e l la n ts , jisTovember 15-

C. S. SUBBAROYA CHETTIAR (Pl a in t if f ), 
R e sp o n d e n t . ’"

Foreign judgment— Declaration of status as adopted son of 
a Hindu widow by— Suit relating to immovable 'pro'perty in 
British India—Binding nature of judgment in.

A foreign judgment decLaring a person to be the adopted 
son of a Hindu widow is binding on British Indian Courts in 
a suit relating to immovable property in British India,

A p p ea l against the judgment and decree of Wabs- 
W OBTH  J, da»ted 1st December 1936 and passed

(1) (1031) I.L.R. 54 Mad. 665.
* Original Side Appeal No. 79 of 1936,
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