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A P P E L L A T E  C IV IL — F U L L  BEN CH .

Before Sir Lionel Leach, Chief Justice, Mr. Justice Wadsworth 
and Mr. Justice Krishnaswami Ayyangar.

K. V. KRISHNA AYYAB, (Plaintifjt), A ppb l l a w t ,

V,

K.. G. SUBRAMANIA AYYAR (Seco k d  Defb^jbant), 
R e s p o k d e k t / ‘=

Code of Civil Procedure (Act V of IQOH), sec. 47— Sale of im
movable 'pro'perty in execution of decree of Court— Judgment- 
debtor not in possession of properly— What passes to 
purchaser at such sale— Purchaser getting sale certificate 
in his name--Bale by purchaser of the property to another 
who in turn sold it to another—None of the purchasers 
getting actual or symbolical possession of the 2>foperty—  
Judgment-debtor getting possession from his tenant amd 
letting it to others— Sale by judgment-deblor of the property—  
Suit by successors in title from the original purchaser for 
recovery of possession of the properly from persons in 
possession—If barred by sec. 47.

In execution of a decree against S Iris prox^erty was pur
chased in 1917 by K  to who in the usual Bale cortifioate was 
issued. Ki conveyed the property to two persona in 1918. 
In 1927 they sold the property to K.V.K. Neither K  nor 
K..V.K,. ever obtained actual or symbolical possession, of 
the property. At the date of the Court sale in, 1917 the pro
perty was in the possession of L, a sister of S, as liis tenant. 
In 1919, L bona fide surrendered the possession of the property 
to S who thereupon granted a monthly tenancy of it to 
K.P., who assigned his rights to K.G.S. in 1923. K..G.S. 
remained in possession as tenant of S until 1927 when he 
purchased the property from S. In 1927 a suit for possession 
of the property was filed by K..V.E. against S and Ki.G.S, 
The suit was resisted on the ground, inter alia, that section 47 
of the Code of Civil Procedure was a bar to the suit.

Letters Patent Appeal No. 108 of 1935.



Held by the Full Bench.— At the time of the auction sale Kkishna
in 1917 S was seized of the property but was not in possession subeamania.
of it and the auction sale took away from him his seisin and 
gave it to the auction purchaser. The moment the sale took 
place Ms rights in the property ceased and, when his sister 
put him in possession in 1919, he went into possession without 
any rights unless in the circumstances he could he deemed 
to be assignee of the tenancy. So far as the property was 
concerned the execution was complete and he was no longer 
the judgment-debtor. As such the suit does not fall within 
the purview of section 47 of the Code of Civil Procedure.

Case-law reviewed.

A p p e a l  under Clause 15 o f the Letters P atent 
against tlio judgm ent and decree of V e n k a t a - 

RAMAiTA R a o  J. passed in Second A ppeal N o. 1542 
o f 1931 preferred to  the H igh Court against the 
decree of the Court o f the Subordinate Judge o f 
South M alabar at Palghat in A ppeal Suit N o. 129 of 
1929 (Appeal Suit N o. 336 of 1929, D istrict Court) 
preferred against the decree o f the Court o f the D istrict 
M unsif o f Palghat in Original Suit N o. 319 o f 1927.

P. S. Narayanaswami Ayyar and P. S. Eamachandra Ayyar 
for appellant.— When the property was sold in Court auction 
it was in the possession of a tenant of the judgment-debtor.
Under section 65 of the Code of Civil Procedure the title to 
the property vested in the purchaser. No doubt he did not 
obtain symbolical possession under Order X X I, rule 96, of the 
Code. Nevertheless a suit for possesj îon could be filed by the 
purchaser or his assignees ; see Hussan Ammal Bibi v. Ismal 
Moideen Mowther{l). Section 47 of the Code is not a bar 
since the matter is not one relating to execution, discharge 
or satisfaction of the decree. The fact that after the sal© the 
tenant surrendered possession to the person who let her into 
possession does not make any difference. Her landlord’s 
title had been terminated by the Court sale. Under section 
109 of the Transfer of Property Act the only right that is 
saved to him is a right to recover rent from his tenant if the 
latter was not aware of the auction sale. An ex-landlord has
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Kbishna no right to take possession from his tenant; see Bamachandm
SUBEAMANIA. Hussan{l) and Mulla’s Transfer of Property Act,

page 603. Even if possession is given to an ex-landlord his
possession will not cloth© him with higher right than those
of a trespasser.

[K,h is h n a s w a m i A y y a ^̂ g-ab , J.— Surrender can. only ex
tinguish rights hut cannot create rights.]

The facts in, SandJm Taraganar v. Bussani Saliib{2) are 
similar to the facts of the present case except as regards the 
point about lease and surrender.

[The Ghieit JiiSTiOE.— We cannot go back on the decisions 
of tliis Court and hold that an auction purchaser is not a 
representative of the judgment-debtor within the meaning 
of section 47 of the Code.]

Yeyindramuthu Pillai v. Maya Nadan{S) holds that the 
Courts, before coming to the conclusion that section 47 is a 
bar, should come to the conclusio]\ that the matter comes 
within the purview of the aectioTi. The present suit being one 
for possession, a matter not contemplated by section 47, is not 
hit by the section. See also V(mhatahrishnayya y . Venkata- 
narayana{4z) and Kailasli Chandra Tarcqxlar v, Gopal Chandra 
Poddar(^). No doubt the other High Courts take a different 
view.

Surrender by the tenant to his ex-landlord cainiot 
have the effect of curtaihng the twelve years liiixitation which 
the purchaser had against the tenan,t under article 138 of the 
Indian Limitation Act to the three years limitation against the 
ex-landlord who was the judgment-debtor.

[W a d sw o r th  J .— Article ISO is the general article and  
article 138 is a special one covering a single case.]

Articles 138 and 180 are couched in the same language 
with respect to the persons covered by the articles. So far as 
article 180 is concerned a stranger purchaser and a decree- 
holder purchaser are on the same footing; see Jainulahdin 
Sahib V. Krishna Ghettiar{6).

[Th e  Ch ie f  J u s t ic e .—What is the article o f the Limita
tion Act appHcable to the present case ?]

■ 458 T H E  IN D IA N  L A W  R E P O R T S  [1939

(1) (1901) 3 Bom. L.R. 679. (2) (1904) I.L.E. 28 Mad. 87.
(3) (1919) I.L.R. 43 Mad. 107, 116 (F.B.).

(4) A.I.R. 1936 Mad. 733. (6) (1926) LL.R. 53 Cal. 781 (F.B.).
(6) (1921) 41 M.L.J. 120.



It is either article 139 or article 144. After tlie surrender, Krishna 
Ihe e x -la n d lo rd  will be reduced to either tlie position of a Sctbbamania. 
represen,tative of the tenant or that of a trespasser. See 
jMulla's Transfer of Property Act, page 032, last paragraph.

X . V. Rmmsashan for respondent.— ^Under section 65 of 
the Code, the title of the judgment-debtor is transferred to 
the purchaser. He also gets a right to possession. When 
the property is in the possession of a tenant, possession will 
be transferred to the purchaser if the procedure prescribed 
by Order X X I, rule 96, is followed. No such procedure was 
followed in the present case. The procedure is intended 
to give notice to the tenant. Until such notice is given, 
surrender of possession by the tenant to the person who 
let him into possession is lawful. The landlord was in 
possession through his tenant. That possession was not lost 
by the sale. Possession of the judgment-debtor could be 
■determined only by the modes known, to law. The sort of 
possession (actual or symbolical) wliich a purchaser is entitled 
to is determined with reference to the date when he seeks 
possession and not with reference to the date of sale or 
attachment.

[K.BISHNASWAMI Ayyangab J.—Do you contend that in ' 
spite of the Court sale the relationship of landlord and tenant 
continued between the Judgment-debtor and his tenant ?]

For the purpose of this case it is unnecessary to go so far.
Possession continued in the judgment-debtor even after sale 
until formal possession is given to or taken by the purchaser 
according to the procedure prescribed by the Code. See 
Juggobundhu Mulcerjee v. Ram, CJmnder Bysach{l) which 
is approved in Thahur Sri Radha Knslina v. Ram Bahadur{2),

[The C h ief J u stice .— When property is in the hands 
of a tenant, the landlord has only a right to possession after 
the term though the landlord, under a fiction, is supposed to 
be in possession through his tenant. The fiction changes with 
the title to property. When such a property is sold, the right 
to possession is lost with the loss of title and the assignee 
gets the riglit to possession from the tenant after the term.
When a tenant is in possession the landlord has seisin, of the 
property and that is described as the landlord remaining in 
possession, through the tenant who has actual possession.]

3939] M A D R A S SE K IE S 459

(1) (1880) I .L .R . 5 Gal. 1584, 688 (F.B .).
(2) (1917) 34 M.L.J. 97 (P.O.)-



460 THE INDIAN LAW EEPOE.TS [193‘.

K b i s h n a

V.

Sttb-r a h a n ia .

Leaoh C.J.

The Transfer of Property Act is not per se, applioa!)le to 
Court sales though the general principles are iî pplicable. 
Rightly or wrongly the landlord (judgmeiit-do]:)tf».') got 
poissession.

[W a d s w o r t h  J.— W h en  the property was siu-i'enderod 
to the ex-landlord he got possession under a tiew right and not 
as judgm ent-debtor or as the person who let the t(Miatit into  
possession.]

Execution is not complete until the purchaser gets posses
sion in execution* So a matter contemplated by section 47 
was outstanding l̂ etween tli.e purchaser and th,e |)crson i]i 
possession of tlie property. 80 section -l-.l is a. Ijar to the insti
tution of the suit.

Cur. ndr. viili.

JUI)GMEiNn\

L e a c h  G.J.— appeal, adcis iinotlie!; case t o  

the long list o f cases which have I’ofercnco to tivo eifect 
o f section 47 o f  the Code o f  Civil ]^^ro(*e(lin’o. I'^he 
facts of the present c îse are o f  an unusual na,ture and 
there is no reported, decision which directly covers it 
In execution 01 a small, cause tlecree |,)assod by  the 
Court o f  the D istrict Munsif o f ]/\ilg}iat i-.lui p ro 
perty which is the subiect-inatter o f  tliis a.ppea,l was 
purchased on 17th, September 1917 by  one K'risluiier 
to whom  was issued the usual sale cortificn.te. On 
7th January 1918 Krishiiier conve}^ed the |)ro];)orty 
to tw o persons, Kri,shna Pattar and Subl)a,.l,a,kslimam“ 
maL who by a deed dated 3rd February 1927 soki it to 
K .Y . Krishna Ayyar, the present appellant. A t the 
time o f the sale the property was iii th.e fjossossion o f  
Lakshmi Amnial.,, a sister o f  8an,karan,arayaiia Ayyai\, 
the Judgment-debtor. She held the property as a 
m onthly tenant o f  her brother. In 1919 sh.e sur
rendered the possession o f  tlie property to 8ankara~ 
narayana Ayyar, who thereupon gi-anted, a m onthly 
tenancy o f it to a person named Ivuppiah Pattai'. 
In 1923 Kuppiah Pattar assigned his rights to  on:?



K . G. Subramania A yyar who rem am ed in  possession iCaisHN-A 
o f  the property as a m onthly tenant o f  Sankaranara- suBî rMAKiA, 
yana A yyar until 1927 when lie purchased the pro- LKAoirc.J. 
perty from  8ankaranarayana Aj^yar. Neithcor Ivrish- 
nier nor the appellant ever obtained actual oi* sym 
bolical possession o f  the property. The suit out of 
which this appeal arises was filed by the appellant 
against Sankaranarayana A yyar and K . Gv. Sul)rainania,
A yyar for possession. In  his plaint the appellant 
treated the surrende]- o f  the proj)ei‘ty  by Lal-ishmi 
Am m al to  8ank^i,ranarayana A yyar as an assignmont tc 
liini o f  her tenancy and Sankai'anarayana. A yyar and 
K . G. Subramajiia A yyar as siiccessjve holdei-s o f  tlie 
tenancy. One Jine o f  defence was tlia,t the a,|:);pellant 
had accjuired no interest in the property. I t  was 
said that the transfer by  Krishnier to  Krishna, .Pattar 
and Subbalakshniammal wa.s a henami transaction 
and that the real title remained w ith ICi’ishiiier.
The main contention, however, was that section 47 
o f  the Code o f  Civil P i’ocedure baiTed the suit. The 
District Munsif found against the plaintiff' on  both, 
issues and dismissed the suit. On appeal to  the 
Subordinate Judge o i South Malabar the decree o f  the 
trial Court was reversed, the Subordinate Judge 
holding that the transaction was not henami and that 
section 47 d id  not apply. ’ A  second appeal tc  this 
Court follow ed and was heard b y  VENKxiTARAMAKA 
Eao J., who agreed with the D istrict M unsif on  the 
question o f  the application o f section 47, but granted 
him  leave to  file an appeal under Clause 15 o f  the 
Letters Patent. The decision o f  the Subordinate 
Judge was final on  the question whether the transac
tion  between Krishnier and Krishna Pattar and 
Siibbalakshmammal was o f  a benmnin^^tiu'e.

The question which falls for decision is, in what 
capacity  d id  Sankaranarayana A yyar obtain possession 
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IVBISJIKA o f  the property from  his sister ? I f  he ohtained pos-
suBBAMAKiA. session o f  the jjroperty in the same capacity as he
leactTc.j . held at the time o f  the sale in execution, the appeal

fa ils ; bu t if  he obtained it in another capacity, the
appeal succeeds. As V e n k a t a b a m a n a  .I;vao J .  has 
pointed out in his judgm ent, so lar as tins Court is 
concerned, it is well settled that proceedings by a 
decree-holder who has becom e the auction-purchaser 
for delivery o f possession must be deem ed to  relate 
to the execution or discharge or satisfaction o f  the 
decree within the meaning o f  section 47 of: the Code 
o f  Civil Procedure. It is considered that the section 
bars a suit b y  a decree-holder for possession o f  the 
property purchased b y  him in execution o f  his own 
decree not only against the judgm ent-debtor or any 
one claiming under him but the bar is ecpially appli
cable to a purchaser from  the decree-holder. The 
learned Judge referred in this connection to  the deci
sions o f this Court in Sandhu Tom ganar v . H ussain  
Sahib(l) and Sornam Pillai v . Tim vazhiperm nal 
Pillai{2). In Veyindramuthu P illai v. M aya N adan{‘d) it 
was held by a Full Bench that a purchaser at a Court 
auction who is a stranger to  the suit eonies within 
the purview o f  section 47 as the representative o f  the 
judgment-debtor. There are numerous earlier de
cisions which support the judgments in, the cases 
just cited. The Calcutta High Court shares the view  
o f  this C ourt; Kailash Chandra Tampdar v . Oopal 
Chandra Poddar{4i). Other High Courts have, how 
ever, interpreted section 47 in a different sense. The 
effect given to section 47 b y  this Coint has n ot been 
accepted without criticism b y  all the learned Judges 
who have had to consider the question. In  Kattayat
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Pathumayi v. Raman Menon{\) Benson and Bhash- kmshka

yam Ayyangab JJ. doubted whether proceedings Subeawakia

taken b y  a decree-holder w ho had purchased property hBxou. c.J. 
to  obtain possession did relate to  the execution, 
discharge or satisfaction o f  the decree, but in view  
o f  the earlier decisions they felt constrained to follow  
them . In  Sandhu Taraganar v. Hiissain SaMb{2)
W h ite  C.J. observed that, i f  the m atter were res 
inte.gra, he w ould  be disposed to h old  that the right 
to  sue for possession was not a question relating to 
the execution, discharge or satisfaction o f  the dccree, 
where the plaintiff represented a decree-holcler who 
had purchased land in execution o f  the decree. I t  
has, however, been the practice o f  this Court for 
over fifty  years to  treat section 47 as having the appli
cation which I  have indicated and in m y  opin ion  it 
is now  far too  late in the day to  re-open the question.
This appeal m ust, therefore, be decided on the basis 
that a decree-holder w ho purchases p rop erty  in  e x e - . 
cution cannot institute a suit to recover possession 
from  the judgm ent-debtor or som e one w h o stands 
in the shoes o f  the j udg tuent- debtor and his rem edy 
is confined to  an application where the period  o f 
lim itation is on ly  three years.

As I  have already pointed out, the appellant’s case 
is based on the assumption that Sankaranarayana A yyar 
got x>ossession o f  the j)roperty in 1919 as the assignee 
o f  the tenancy. It  is com m on ground that a suit for 
possession will lie i f  this was the position, as a tenant 
cannot be regarded as a representative within the 
meaning o f  section 47 where, as in this case, the tenancy 
had com m enced before the attachm ent. In  the plaint 
it was alleged that Lakshm i A m m al fraudulently 
colluded with Sankaranarayana A yya r in surrendering
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khishka tlie property to liim^ bu t no attem pt was m ade to 
StiBBAMAHiA. proTe this and for tl\e purposes o f  this appeal it niiist 
LiSAOH c.J. he taken that her action was hona fide. The appellant 

contends that a tenant can on ly  surrender* his tenancy 
to the landlord or i f  the landlord has parted w ith I)is 
rights in the property to the person who has accfuired 
the landlord ’s rights and as b y  reason o f the provisions 
o f  section 65 o f  the Code o f  Civil Procedure the property 
in suit vested in Krishnier from  tlie time he bought it 
at the Court auction, Lakshmi Ammal could n ot in law 
surrender the tenancy to her brother. At the tim e 
she purported to do so he had no intei’cst in the pro
perty. I t  is said that at the most her a ct io n ' put 
Sankaranarayana A yyar in the position o f  an assignee o f  
the tenancy. There is substance in the argument, ])iit 
it is not necessary for the ])urposc o f  deciding this 
appeal to pause to inquire whether tliere is a.ny flaw, 
because i f  Sankaranarayana A yyar cannot in law  Ise 
deemed to have entered into possession o f  the property^ 
in 1919 as the assignee o f  tlie tenancy he entered inlHi 

,possession without right and was, therefore, in the 
eye o f  the law a trespasser. A  trespassei* clearly 
cannot rely on section 47 to  support his ])os8ossion.

The fact that Krishnier did not apply for a nd C)]>tain 
symbolical possession o f  th,e property under the pro
visions o f Order X X I , rule 96, o f  tlie C-ocle o f  Civil 
Procedure, could not affect M b right to the property. 
The property vested in him absolutely, w ith or w ithout 
symhohcal possession, as soon as he becam e the auction 
purchaser. Rule 96 is there to  assist an auction pur
chaser to secure recognition o f  rights ah'eady acquired . 
VENKATAEAMAHA R ao J. considered that it was 
obligatory on the part o f  the appellant to  obtain 
sym bohcal possession, and that Lakshmi Am m al was 
bound in law to surrender the property to  the person 
w ho had granted her the tenancy, but the learned
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Judge ovei’looked  the provisions o f  section 65. The Krishna

fa c t  that Lakshm i A m m al was unaware o f  the Court Subkailauia.
auction would excuse her from  liability in surrendering lbach q.j . 
possession o f  the property  to her brother, bu t the 
surrender could not put him  in any better position.
It  must be rem em bered that there is a great difference 
between possession and seisin. The owner o f  property 
w ho has created a tenancy is seised o f  the property 
but the possession is w ith his tenant. In  D oe  v.
F in ch {l)  D e n m a n  C.J. observed that where it  is said 
that the possession o f  a tenant for years is the possession 
o f  the party entitled to  the freehold, that im ports that 
■such, person is seised o f  the estate o f  freehold. A t the 
tim e o f  the auction sale Sankaranarayana A y y a r  was 
seised o f  the property  but was not in possession o f  it 
and the auction sale took  away from  him  his seisin and 
gave it to  the auction purchaser. The m om ent the 
sale took  place his rights in the propertj^ ceased, and 
when his sister put him  in possession in 1919 he went 
into possession w ithout any rights unless in the cir
cumstances he could be deem ed to  be assignee o f  th e , 
tenancy. So far as the property was concerned 
the execution was com plete and he was no longer the 
j  u dgm ent-deb t or.

For the reasons indicated I  am firmly o f  the opinion 
that the case does n ot fall within the purview  o f  section 
47 o f  the Code o f  Civil Procedure and I  would allow 
the appeal w ith costs throughout.

W a d s w o r t h  J .— I agree.

K e is h k a s w a m i  A y y a n g a r  J. — I  also agree,

a.K.
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