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INCOME-TAX REFERENCE.

Before Sir Lionel Leach, Ghiief Justice, Mr. Judic.a 
Miidhavmi Nair and Mr. Justice Varadacliarlar.

1938, THE COMMISSIONER OF INC0ME-1\4X, MA:DRAS.
Novem ber 1. PeT ITIO K E R ,

V.

VALLIAMJVIAI AGHI, wife of S. M. A. M. RAMASAMI 
GHETTIAR., P a l l a t h u k , R a m f a d  Dis'roroT,

RBSr03Sr])ENT/''
Indian Income-tax Act {X I of ]922), .’3, 4 (1) and 24 (1)-—

Assessment for 1937-38— Business of assessee in Burma—  

Loss sustained in, in year of account, off of,
against assessee's income, for that year amMstimj of interest 
received from, imestinents— right of— Burma, 
■part of British India in year of account hut not -part of 
British India, in year of assess'menf— “ Bf itish h'ulia’\ 
if means what ivas British India, in i/ea.r of account or 
what is British India in year of assessment.

The assessGG who resided, in Eiitish India owned a saw 
mill in. Burma. In the acooimt year, tliat is tĴ e year coni" 
menciiig from 1st April 1936, the saw mill Iniainess resulted 
in a loss and the assessee’s income consisted solely of interest 
received from investments. Burma was part of British 
India in the acGotxnt year but it ceased to be so on 1st April 
1937. The question was whether the loss suetained by the 
assessee in the saw mill huainess in. the year of account 1936-37 
was allowable as a deduction in the year of assessment 1937-38, 

Held that as when the assessee sustained the loBs in tli© 
saw miH business in Burma, Burma was pai.‘t of British India, 
the loss must, under section 3 and section 4 (1 ) of the Indian 
Income-tax Act of 1922 read toget.lier, be deemed to have 
been sustained in British India and that the assossee was 
entitled to set off the said loss against the profits from her 
investments.

* Ordinal Petition No. 105 o f  1938.



Section 4 cannot be divorced from section 3 and, as section CoMMiasroNBR
3 charges the tax on the income of the previous year, it must 
he charged on the income received in what was British India M a d b a s

during the previous year.
The Income-tax Act cannot he applied in any year until 

the Finance Act has been passed, but the Act cannot be 
-treated as being a statute which is passed annually. It is 
a permanent enactment but it may not be enforced in 
any particular year until the Finance Act has been passed.

In the matter of the Indian Income-tax Act XI
of 1922.

AdvocMe-General {Sir A . Krishiaswami Ayym\ with him 
M , Suhharaya Ayyar) for assessee.— Section 3 of the Indian 
Income-tax Act of 1922 charges the tax on the income, profits 
and gains of the previous year. Therefore under the Indian 
Act, unlike as under the English Act, it is the previous year’s 
income that, is the subject of the tax. Therefore what is 
British India is what was British India in the year for which 
tax was payable. The tax must be charged on the income 
received in what was British India during the previous year, 
i.e., the account year. In BeJiari Lai MuUich, In re{l) and 
The Commissioner of Income-tax, Madras v. KaruppiaJi 
Kanf/ani{2) it was held that under the Indian Act the income 
of the year previous to the year of assessment is to be taken 
not merely as a guide to the ascertainment of the income of 
the year of assessment but as the actual sum which is subject 
to taxation. [Reference was made to the Incomc'tax Manual,
Part II (1), pages 76, 77, and Part III, page 79.]

M . Patanjali Sastri for Commissioner of Income-tax.—- 
The fact that under the Indian Act the previous year’s profits 
are the subject-matter of the tax payable for the succeeding 
year does not affect the question arising in the present case.
Section 3 is merely a charging section. Section 4 does not 
impose a liability. It is the Finance Act of the particular 
year that imposes the liability. Until the Finance Act is 
enacted no liability is imposed.

[VABADAOHABiAE J.— The Finance Act merely gives the 
rate for the particular year.]
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CoMMlSSIONEn
OB'J?rOOME-TAX,

M a d r a s
V .Vaxuammax.

L b a o h  CJ.

No ; tlie liability of any income to income-tax is itself 
imposed by the Finance Act for the particular year. [Refer­
ence was made to section 7 of the Finance Act of 1937.] It 
is after this section is enacted that the liability to income-tax 
is imposed. On what is that liability to be imposed ?— on 
income accruing, arising or received in British India ; section 
4 (1). Section 3 says what is British Indian income, i.e., 
British Indian income after the enactment of the Finance 
Act of 1937. The various steps are ; the Finance Act, section
4 (1) and section 3. British India means what is British 
India in the year of assessment, in the year in which the 
liability is imposed or arises. Section 4G (1) of the Govern­
ment of India Act, 1935, provides that Burma shall cease 
to be part of British India from 1st April 1937.

[The Chief Justice.— Your contention is that as the In­
come-tax Act does not come into operation until enacted in 
any year, until a Finance xA.ct is enacted for that year, British 
India must mean Britisli India in the year in. which the Finance 
Act is passed, i.e., the year of assessment. The Finance Act 
cannot alter the operation of the Income-tax Act.]

That is pointed out by Rankin C. J. in Behari Lai Mul~ 
lich, In 7'e{l) at page (140. “ Received in British India ” means
received last year in British India of the year of assessment. 
[Gazetta of India, page 360, was referred to as to the separa­
tion of India, Burma and Aden.]

The jFDGMEm’ of the Court was delivered by 
L each  C.J.—The assessee who is a resident of Palla- 
th-ur in the Madras Presidency owns a saw mill at 
Gyol»ingaiik in Biirnia. In the acconnt year, that 
is the year commencing from 1st April 1936, the 
saw mill business resulted in a loss of Rs. 8,663 and 
her income consisted solely of interest received from 
investments. For the purpose of assessment to in­
come-tax she sought to set off the loss sustained in 
the saw mill business against the profits from her 
investments. The Income-tax Officer refused to allow 
her to do so on the ground that on 1st April 1937

(1) (1027) I.L.R. 54 Cal. 630.



Burma had ceased to be part of British. India, and CoMMKmosssR 
the loss havint̂  been sustained outside British India income-tax,

 ̂ . MADItAS
it could not be set off. On these facts the Goinniis- v.
sioner of Income-tax has referred to the Court the —_ pj’ 
„ ,, . . L e a o h  C..T.loliowmg question ;

“  Whether the decision o f the Assistant Commissioner 
that the loss o f Rs. 8,663 incurred by the petitioner in Burma 
in the year of accoiint 1936—37 is not allowable as a. deduction 
in the year of assessment 1937-38 is correct in law V’

In order to appreciate the arguments advanced 
on behalf of the income-tax authorities it is necessary 
to refer to the provisions of section 3 and of section 
4 (1) of the Indian Income-tax Act. Section 3 is 
the charging section and it provides that ere any 
Act of the Central Legislature enacts that income-tax 
shall be charged for any year at any rate or rates 
applicable to the total income of an assessee, tax 
at the rate or those rates shall be charged for that 
year, in accordance with, and subject to the pro­
visions of, the Act in respect of all income, profits 
and gains of the previous year of every individual,
Hindu undivided family, company, firm and other 
association of individuals. Section 4(1) states :

“ Save as hereinafter provided, this Act shall apply 
to all income, profits or gains as described or comprised in 
section 6, from whatever source derived, accruing, or arising 
or received in British India, or deemed under the provisions 
of this Act to accrue, or arise, or to he received in British 
Ind.ia/’

It is said that as the Income-tax Act does not 
come into operation in any year until the Finance 
Act has been passed, the Income-tax Act must be 
treated as a statute which is passed every year, and 
the words “ British India ” must be deemed to mean 
British India as it stands at the time of the passing 
of the Finance Act and not what it was in the previous 
year. We do not accept this argument. It is true 
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V .Valua-mmai.
L each  C.J.

Commissioner that the Incoiiie-tax Act canuot be applied in any 
I ncomb-t a x , year until the Finance Act has been passed, but the

Madras Act cannot be treated as bein̂  a statute which is 
passed annually. It is a permanent enactment, but 
it may not be enforced in any particular year until 
the Finance Act has been passed. Section 4 cannot 
be divorced from section 3, and as section 3 charges 
the tax on the income of the previous year it must, 
we consider, be charged on the income received in 
what was British India during the previous year. 
In The Commissioner of Income-tax, Madras v. Karup-̂  
piah Kangani{\) a Full Bench of this Court held 
that under the Act the income of the year previous 
to the year of assessment is not to be taken as merely 
a guide to the ascertainment of the income of the 
year of assessment, but as the actual sum which is 
subject to taxation. This decision followed a decision 
of the Calcutta High Court to the same effect— 
Behari Lai Mullich, In re{2).

When the assessee in this case sustained the loss 
on the working of her saw mill in Burma, Burma was 
part of British India, and if section 3 and section 4(1) 
are to be read together, as in our opinion they must 
be, the loss must be deemed to have been sustained 
in British India. Therefore the answer we give to 
the question referred is that the decision of the Assis­
tant Commissioner in not allowing the deduction 
is not correct in law. The assessee is entitled to her 
costs, Rs. 250, and to the refund of her deposit of 
Rs. 100.

A .S .V .
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