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Before Mr. Justice King.

KOOHERLAKOTA GOP ALA RAO (Pe tit io n e e ), i 93s.
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V.

KOPPARAJU LAKSHMINARASAMMA 
(R espon d ent), R espo n d en t .*

Code of Civil Procedure {Act V of 1908), sec. 73— Decree for 
recovery o f a certain sum from  defendants 1 and 2 and of 
costs fro7n defenda^its 1 to 3—Rateable distribution—
Amount received by decree-holder by way of, in  respect of 
total amount due to Mm under decree— Apj)lication of, 
solely towards amount payable by defendants 1 and 2 almie 
under decree— Decree-holder’s right of.

The decree in a suit awarded the respondent (i) a certain 
sum payable by defendants 1 and 2 and (ii) a further sum by 
way of costs payable by them and by the third defendant.
There was thus a total sum payable to the respondent under 
the decree in respect of what might be called two debts due 
by his judgment-debtors, defendants 1 and 2 being liable for 
both the debts and the third defendant also being liable for 
that relating to costs. The respondent executed his decree 
and in his own execution petition and in another execution 
petition by another creditor of defendants 1 and 2 the respon
dent received a certain sum amomiting roughly to about one 
half of the total decree amount by way of rateable distribution.
The money which he received by way of rateable distribution 
was realised by the sale of property belonging to defendants 1 
and 2 alone. The respondent contended that he had a right 
to appropriate the money received by him by way of rateable 
distribution to any portion of the decree which he liked and 
claimed that it must all go towards the satisfaction of the first 
of the two debts, i.e., the sum payable under the decree by 
defendants 1 and 2 alone.
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G -opaia R a o  Held that the respondent was not entitled to appropriate
L a ssh m in a b a - sum he received by way of rateable distribution in any

SAMMA, way he liked and that the said sum must go towards the pay
ment of every rupee of his debt if the total amount due to 
him under the decree was regarded as a single debt, or eq^ually 
towards the payment of both the debts contained in the decree 
if the sums payable to him under the decree were regarded 
as two debts; in other words, that the third defendant was 
entitled to a credit for a portion of the amount received by 
the respondent by way of rateable distribution.

Though the money which the respondent received by way 
of rateable distribution was realised by the sale o f property 
belonging to defendants 1 and 2 alone, it was because of the 
total ■ of the two debts that he was able to get as much as he 
did get by way of rateable distribution.

Bardwell v. Lydall{l) applied.

A ppeal  against the order of the Court of tlio Subordi
nate Judge of Bezwada, dated 27th March 1935 a,nd 
made in Appeal Suit No. 5 of 1935 prtierred against 
the order of the Court of the District Munsif of 
Bezwada, dated 24th November 1934 and made in 
Civil MiscellanoouB Petition No. 1830 of 1934 in Original 
Suit No. 326 of 1929.

B. V. Rdmanamsu for appellant.
Respondent was not represented.

JUDGMENT.
Kiwcf J. Kikg J.—This appeal raises an interesting point

■with regard to the effect of rateable distribution of 
assets upon the amounts payable to the decree-holder 
under the decree in Original Suit No. 326 of 1929. That 
decree awards the decree-holder a certain sum payable 
by the fixst and second defendan,ts and also a further 
sum by way of costs payable by not only the first and 
second defendants but by the third defendant also.

- m  THE INDIAN LAW REPORTS [1939

(1) (1831) 7 Bing. 489 j 131 E,B. 189.



The decree was executed b y  the decree-holder and in his G o p ^  Bao 
own execution petition  and in another execution  peti- la k s h m d t a b a -  

tion  by  another creditor o f the first and second defend- 
ants he received a certain sum am ounting roughly to 
about one half of the to ta l decree am ount b y  w ay of 
rateable distribution. Subsequently to the receipt of 
this m oney the third defendant has adm itted ly  paid 
E.S. 100 to the decree-holder. In  1934 the third defend
ant file-d a petition in the Court of the D istrict Munsif 
of Bezwada praying that fu ll satisfaction m ight be 
entered in his f a v o u T '  with regard to  that portion  of the 
decree for which he was liable, nam ely, costs. Both the 
learned D istrict Munsif and the learned Subordinate 
Judge of Bezwada have dismissed this petition. Hence 
this appeal.

I have not had the advantage of hearing any argu
ments on behalf of the respondent. But it seems to 
me quite clear from the principles contaitred in the 
English cases cited by the learned Counsel for the 
appellant that these decisions of the Courts below are 
wrong. The right of the decree-holder to receive the 
money which he received in the rateable distribution 
was derived from the fact that there was payable to 
him a total sum in respect of what may fairly be called 
two debts due by his judgment-debtors. For both 
these debts the first and second defendants were liable 
and for that- relating to costs the third defendant also.
The decree-holder opposes the third defendant’s applica
tion to record full satisfaction and argues that he had 
a right to appropriate this money to any portion of the 
decree which he liked ; and at dSrst sight it does appear 
as if such a right may reasonably be claimed inasmuch 
as the money was realised by the sale of property which 
was the property of the first and second defendants 
alone. The fact however still remains that it was 
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GbpiLA rao because of the total of the two debts that the respondent
LAKSHMiNAaA.- was able to get as much as he did get l>y way of rateable 

(iistribrition. It will then, be clearly inequitable and 
ioT,fair for him to claim after recGivin.g the money that 
it must all go towards the satisfaclion of the first of 
these two debts. The result would then, be that he 
had received for the first debt more than, was due to 
him under the provisions of the rule dealing with 
rateable distribution, and less on the sccond debt.

The case which is the foundation for the argument 
of the learned Counsel for the appellant is Bardwell 
Y. Lydall{l)y decided more than a centxu’y ago 
in the English Courts, That was a case in. which a 
guarantee had been given by the defen.daii.t to the 
plaintiffs to be responsible for the debts of a certain 
Lionel Mayhew to the extent of £400. Mayhew’s debts 
to the plaintiffs amounted eventually to £625 and he 
became virtually insolvent and entrusted his properties 
to trustees for payment of his creditors. The trustees 
paid the plain.tiffs 8 s. 7 d. in the pound on this sum of 
£625, They then sued the defendant on his guarantee 
for the remainder of that debt, which amounted to less 
than £400. It was held by the Court that the 8 s. 7 d. 
in the pound which had been received was 8 s. 7 d. in 
every poimd of the £625 which constituted the debt, 
and therefore to the extent of 8 s. 7 d. every pound of 
the £400 which had been guaranteed by the defendant 
had already been paid off. The liability therefore 
under the guarantee amounted only to the remainin.g
11 s. 5 d. in the pound. I have carefully considered 
this case, which has been followed in subsequent cases 
in England, and consider that it must apply in principle 
to the facts of the present ease. The decree-holder 
here, it is clear, cannot appropriate the sum he received
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by way of rateable distribution in any way lie likes* g -o p a l a  B a o  

He must admit that what he ha,s received goes towards l a k s h m in a b a .-

the payment of every rupee of his debt if it be regarded ---- ’
as a single debt, or equally towards the payment of 
both the debts contained in the decree if they are 
regarded as two debts.

It is clear from the calculations made by the learned 
Subordinate Judge that if this point of law is to be 
acceptcd, the appellant is entitled to a credit for the 
sum of Rs. 89-15-0. It has already been said that he 
has paid Rs. 100. The total amount of Rs. 189-15-0 
is more than the amount of costs with interest due at 
the time of the payment under the rateable distribution.
Therefore the appellant is entitled to succeed in his 
contention that he has fully satisfied his liability under 
the decree. In the result, this appeal must be allowed 
and the appellant’s petition ordered with costs through
out.

v.v.o.
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