
SHAHSOTuni Jor these reasons we allow the appeal and the suitRaVTTTHAB 1 • 1 •
will be dismissed with costs botli in tins Court and in

Sh aw  W a i^ a o k  . . i
&Co. the Court below agauist tlie plaintiri-responaeuts.

g.r.
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Before Mr. Justice King and Mr. Justice 
Krislmasivatni Ayyangar,

SeptSwSo. PARAMASIVAM PILLAI (f i r s t  p l a i n t i f f ),
------------------------- A p p e l l a n t ,

V.

A.V.R.M.S.P.S. RAMASAMI CHETTIAR a n b  a n o t h e r , 
(t h ib d  d e f e n d a n t  a n d  f if t h  p l a i n t i f f ), 

R e s p o n d e n t s .

Surety bond—Stay of iwoceedings pending a'ppaal—Surety bond' 
executed as a condition of, providing for payment of specified 
mnowii in event of appellant’s failum in that appeal—' 
Failure of appellant in that appeal hut success in Letters 
Patent Appeal therefrom— Enfonmhility of liahility under 
hand in case of—Code of Civil Procedure {Act V of 1908), 
Appx. G, Jj'orm No. 2— Modification of, so as to provide for 
more appeals than one— Desirability of.

In a suit upon a mortgage a roceiver was appointed at tlie 
instance of the mortgagee. The third defendant in the suit 
filed an appeal, Civil Miscellaneous Appeal No. S75 of 193J, in 
the High. Court against the order appointing the receiver and 
along with the appeal filed an application, for stay of farther- 
proceedings by the receiver. Stay was ordered on. condition 
of the tliird defendant giving security for one year’s income 
from the mortgaged property fixed at a sum of Rs. 1,600. 
In accordance with that order the third defendant executed a 
sm’ety bond which provided: ‘'I f  the C.M.A, No. 375 of 
1931 preferred by me to the High Court against the order 
appointing receiver is decided in favour of the said first

* Appeal Againsfc Order No. 378 of 1930.
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plaintiff, I sh.aU pay into Court the one year’s net income of PAKAinAsiyAM
Rs. 1,600-7-4 as aforesaid.” Civil Miscellaneous Appeal N'o. r a m a s a m i .

375 of 1931 was allowed by a single Judge but a Letters Patent
Appeal against the decision therein was allowed with, the
result that tlie final decision of the High. Court on the question
of the validity of the order appointing the receiver was to
confirm it. On an application by the mortgagee who obtained
a decree in his suit for the recovery from the third defendant
of the sum of Rs, 1,600 referred to in the surety bond exe
cuted by him,

held that, on the true interpretation of the surety bond, 
the decree-holder was not entitled to proceed against the 
surety.

There was nothing in the surety bond which extended 
the liability of the surety to the contingency of there being 
an appeal against Civil Miscellaneous Appeal No. 375 of 1931.

Baj Eaghubar Singh v. Jai Indra Bahadur 8ingh[l) ex
plained and distinguished.

Modification of Form No. 2 in Appendix G of the Code of 
Civil Procedure by using language appropriate for dealing with 
all possible eventaalities, due provision being made in certain 
circumstances for more appeals than one, suggested.

A p p e a l  against the order of the Coiirt of the Subordi
nate Judge of Tuticorin, dated 14th April 1936 and. 
made in Execution Petition Isfo. 8 of 1935 in Original 
Suit No. 42 of 1929.

K. F. Sesha Ayyangar for appellant.
K. S. BamabJiadra Ayyar for first respondent.
Second, respondent was not represented.

The Judgment of the Court was delivered by 
K i n g  J.— The qiiestion in this appeal is whether in king j . 
the circumstances of this case the decree-holder in 
Original Suit No. 42 of 1929 on the file of the Sub- 
ordin,ate Judge’s Court of Tuticorin can proceed 
against the first respondent to recover from him the 
sum of Rs. 1,600 referred to in the surety bond

(1) (1919) I.L.B. 42 All. 158 (P.O.).



paeamasivam executed by him in 1932. The facts are that Original 
eamIsami. Suit No. 42 of 1929 was a suit upon a mortgage and 
Ki^j. in that suit at the instance of the mortgagee a receiver 

had been appointed. There was an appeal by the 
third defendant against this order appointing the 
receiver which was numbered as Civil Miscellaneous 
Appeal No. 375 of 1931 in the High Court. When the 
appeal was filed, an application was also filed for stay 
of further proceedings by the receiver and stay was 
granted on condition that the third defendant should 
give security for one year’s income from the mort
gaged property fixed at a sum of Rs. 1,600. In accor
dance with that order the third defendant executed 
a surety bond the terms of which are now in dispute. 
The actual sentence in which his liability is expressed 
runs as follows :

“ If the Civil MisceUaneoua Appeal No. 375 of 1931 pre
ferred by me to the High Court against the order appointing 
receiver is decided in favour of the said first plaintiff, I 
shall pay into Court the one year’s net income of Rs. 1,600-7-4 
as aforesaid.”

Civil Miscellaneous Appeal No. 375 of 1931 was 
allowed but there was a Letters Patent Appeal against 
the decision of the learned Judge who decided it and 
that Letters Patent Appeal was also allowed so that 
the final decision of the High Court on the question 
of the validity of the order appointing the receiver 
was to confirm it. The decree-holder accordingly 
brought this application before the Court of first 
instance contending that on a true interpretation 
of the bond he was entitled to proceed agaui,st the 
surety. The learned Subordinate Judge rejected his 
application on the authority of two decisions of the 
Madras High Court. The decree-holder accordingly 
filed the present appeal.
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The argument of the learned Counsel for the appel- PAnAMAstvAM 
lant has been reinforced hy the citation of a large R a m a s a m i. 

number of authorities but there is no clear authority king j. 
which can deal with the facts of the present case and 
the only cerfcain proposition of law which can be 
deduced from all the authorities cited is this, that each 
bond must be interpreted according to its own terms.
We are of opinion that the terms of this bond are 
absolutely explicit. The bond definitely says that if a 
particular appeal (the number of which is given) is 
decided in favour of the î laintiff, the executant of the 
bond shall pay the money into Court. We do not find 
any language in this bond which extends the liability 
of the surety to the contingency which is not any
where referred to of there being a second appeal 
against Civil Miscellaneous Appeal No. 375 of 1931.
It may be, no doubt, that if the parties had drafted 
this bond more carefully and had thought of every 
possible eventuality, they would have made it clear 
that the surety shall be liable or not accordiD,g to the 
final decision of the High Court in the matter. But 
although that might well be said to be the only reason
able conclusion at which the parties could have arrived 
had they discussed the matter in all its aspects, we 
have to deal with the bond as it has actually been 
drafted and if the decree-holder has permitted the 
surety to sign a bond which does not protect him in 
all the emergencies in which he intended to be pro
tected, that is his misfortune and a misfortune which 
we cannot correct.

There is only one of the authorities quoted to which 
we think it necessary to refer and that is a decision of 
their Lordships of the Privy Council in Baj Raghuhar 
Singh v. Jai Indra Bahadur 8ingh{X). That was

1939] MADRAS SERIES -293

(1) (1919) I.L.R. 42 All. 158 (P.O.).



PAKiiiAsiTiM a case in manv respects similar to this one because the 
ra m a sa m i. parties referred in the bond specifically only to the 

K utg j . order which the immediate appellate Court was about 
to pass. Their Lordships of the Privy Council held 
that to make the bond in that case applicable only to 
the immediate appellate decision would lead to  strange 
results, and they set out the hypothesis of the appel
late Court and the second appellate C W rt both giving 
decisions contrary to the decision which they actually 
gave. They thereupon describe the surety bond as a 
form of wagering contract in which the liabilities of 
the surety depended upon the chances of the deci
sions given by two appellate Courts. But this is 
clearly not in our opinion an authority for holding that 
all security bonds are to be interpreted not according 
to their plain terms but in such a way as to make 
them the most reasonable bonds that the parties 
might have contemplated executing. Their Lord
ships say on page 165 :

“ It would be strange indeed if the language of the 
instrument had been such as to create a kind of wagering 
contract of this nature.”

They then go on, with words ’which appear to us 
to be of vital importance :

But there is really no difficulty in the language of the 
instrument.”

They point out that the bond relates not only to 
the immediate appeal judgment of the appellate Court 
but to any order which the appellate Court might 
pass at any time and they show how after the appellate 
Court’s judgment had been set aside b y  the second 
appellate Court the appellate Court did pass later 
orders in accordance with the orders of the second 
appellate Court, and therefore that within the plain 
meaning of the terms of the bond the liability of the 
surety was clear. As already pointed out, in the
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present case there is no reference to any such con» Pasamasivam: 
tiiigency as a further order by the High Court wht-ther r a m a s a m i. 

by the original Judge or by any Bench which might j.
sit in appeal over his decision. The words are clear 
and explicit; If a particular Civil Misctdlaiieous 
Appeal (the number of which is given) is decided in a 
particular way.”

We are accordingly of opinion that there are no 
sufficient reasons for differing from the interpretation 
of this bond at which the learned Subordinate Judge 
has arrived and this appeal must accordingly be 
dismissed with costs.

We would like however to point out that it is very 
probable in this case that what might or would have been 
the real intention of the parties has not been cor
rectly expressed in the bond which has been signed.
We feel that may be due in some measure to a too 
rigid adherence to the forms of bonds which are pro
vided by Appendix G- of the Code of Civil Procedure.
We notice that Form ISfo. 2 in that appendix which 
deals with a security bond to be given on an order beiirg 
made to stay execution of a decree deals in terms only 
with one appeal and one appellate Court. We think 
it likely that much time might be saved in hearing 
appeals of this kind and possibly much real injustice 
might be obviated if parties and Courts which order 
the execution of such bonds could be guided by a 
different form modifying the form actually given in 
Appendix; G and using language appropriate for dealing 
with all possible eventualities, due provision being 
made in certain circumstances for more appeals than 
one.
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