
1888 whatever llio rights pf the liittoi* mny lmvo boon mi'ler llio pa Ini
~Baks.Mj they must long ago have become extinguished by lapse of timo,

M u n d u l  (®ee s* ^ ie Limitation Act of 1877.)
». The appeal iB therefore dismissed with costs •

* " f *  & Appeal dix mwah
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Before M r, Justice Pitfot.

MOHENDRO NAtJTH DAWKT v. K H UN CHITNDTCR DAWN-.
Inspection i f  ihoumenls— Practice— Affidavit, o f  D onim m tH — Inm iffli'hun t 

o f  affidavit—Alteration by. U tter o f  term* o fnoU re already tte rm l— QioH 
Procedure Oode (Aft J S IV  o f  1882), s, s. 181 and  I S3.

Before tho C ourt will m ake an  order u nder s. 188 o f tho  C oJo of C ivil 
Procedure th e  prelim inary  Stops m entioned  in  s. 181 m u s t Ijo 
taken \>y th e  p a rty  npplying 'for tlie order.

T he plaintiff had filed «, su it against t.ho dofomlant on 1st 
December 1882, praying for dissolution of partnership, and for au  
acconnt of the sale of a righ t to a certain  paten t modi'nino- 
Tlie defendant pu t in nil appearance, nnd the plain tiff, on tho 10th 
December, obtained the usual order for the inspection of tho 
defendant’s documents. In  pursuance of this order tho (Wo ml an t 
filed a verified list of documents with tho usual affidavit on tlio 
5th January  1883. Tlie plaintiff objected to tlio mtilieionoy of 
the affidavit of documents filed by the defendant, mid one 
Pooruo Chunder Dawn, an uncle of the plainti/T who ivna employed 
as a general assistant in the firm, made an affidavit sta ting1 th a t  
certain books of account had been kept by tho  firm, nnd tlmfc 
these were to his personal knowledge now ill  possession of tlio'» 
defendant, and had been last seen by him on the 22nd Srtplombor
1882 when lie had been refused further adm ittance to the  shop 
by the defendant; he further stated that certain of I ho account 
books produced by the defendant imperfeotly showed the sales 
of certain artioles of the partnership, and th a t w ithout tho pro­
duction o f the books of account^ which he a.llegod to  ho iu  the 
defendant s possession, and whioh were nnprodneed, the account 
conld not be fully proceeded w ith ; that tho plaintiff*  a tto rney  hail 
w iitten  to the defendant’s attorney as to the prod uot ion o f these
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books, and bad threatened i f  (hoy were not produced to talco out 
a summons to consider t.lio sufficiency of the affidavit of tbe 
defendant.

The defendant failed to produce these books, nnd on the 
above affidavit of the plaintiff's uncle, tlie Oourt granted a summons 
calling upon tbe defendant to appear 011 the hearing of an 
application on the part of tho plaintiff for an order to consider 
tbe sufficiency of the affidavit of tlie defendants filed on the 5th 
Janunry 1883 as to the possession of documents pursuant to the 
order dated 19th Deoembev 1882.

Tlie hearing of the motion was postponed from time to time 
and on the 21st May 1882 the plaintiff’s attorney wrote the follow­
ing letter to the defendant's attorney:—>

The summons herein was intended to be for production 
under s. 132 of the Civil Procedure Code, but in accordance with 
the Registrar’s opinion as to the proper form of summons the 
present summons was issued. But I  am advised that the a p p l i ­
cation should have been under ss. 130 to 138 of the Code, 
and I  propose to ask the Court to  treat it as such, and if yon 
are willing that the motion should be so treated my client is 
prepared, nnd hereby offers to pay nny coats you may have 
incurred in consequence of the present form of tlie summons 
liot sufficiently indicating that the motion is intended to be 
nnder ss. 130 to 133/’

In answer to this letter the defendant's attorney returned the 
fo llo w in g  answ er.: "  Referring to your letter of date I  cannot 
consent to your treating the application in any other way than 
th a t the notioe contains. I f  you wish 3*011 can allow the present 
application to  be refused with costs, and then make such fresh 
application as you may be advised.”

The matter came ou for hearing on the l l t l i  June.

M r. Phillips in support of the summons.

M r. JBomerjee contra.

PlGtoT, J.—This application must be refused. The reason why 
I  dismiss it is a short one : the matter comes before me ou sum­
mons for a better affidavit, and it is sought to nltev the application 
into ouo under as, 181,132 and 133. I  think that would
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1888 involve a  power of ■ making an order mid or s, 133 more
Mohendko extensive than the Court lias. W ithout expressing an opinion ub

IUtjth w]lat order the Court would mako in a cuso under 3. 133)T*AWW
'd. i i i a  case appropriate to it? I d a  not think that Uifi Court would 

Chun-der make any order under that section unless tho preliminary stops 
Dawn. Jmd been taken by the party such as are Sot out in s. 131*

and 1 think that no notice purporting* to be a notice nuclei*
gr 131 having been given, save the letter of tho 21st May* nntl 
there having been no omission to give notice of tho time for 
inspection and no objection to give inspection having boon made, X 
am disqualified from acting under s, 133. X dismiss tho application 
ou the simple ground, that I  am not clothed with authority  
to act under s. 133.

Application refused.

Attorney for the plaintiff: Bnboo W. L . Bose.
Attorney for the defendant: Baboo O. C. Chunder.

Before Mr. Justice Pigot.

. PEACOCK a h d  o t h e e s  v. BYJNATH a n d  orcntiw.
Practice— Consolidation o f suits on application o f plaintiffs.

Augvst 12 Consolidation of suits ou application o£ pluinliffs allowed.
----------------- Th is was an application m ade on behalf o f  the plaintiffs) ou

notice to the defendnnts for the consolidation of two suits pend­
ing in the High Court, and for an order that tho evidence in  tho 
one suit be received as evidence iu the oilier.

The notice of motion served on the defendants was as follows 
“ Take notice that an application will be made on behalf' of 

the plaintiffs in the suit of Peacock v. B yjm th  for an order tlnifc 
this suit may be consolidated and heard along with suit N o. 557
of 18 8 2  -which is. now pending in this Honorable Court between
the same parties, and that the evidence to bo taken in tho auiij 
suit may be read and filed as evidence in this suit, and that tlio 
time for the return of the commission in -tlio said suit No, 857 
of 1882 may be extended for three months, and that tlu» plain­
tiffs and the defendants Byjnath may be at liberty to adduce Hitch 
{iii-theu evidence under the said commission a« llioy may dcom 
necessary for the purposes of this suit.”


