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ihatever the rights of the lattet may have been under {he paini
they must long ago have become extinguished by lapse of timo,
(See &. 28 of the Limitation Act of 1877.) :
. The sppenl is therefore dismissed with costs.

Appeal disnvigsed,

ORIGINAL CIVIL.

Before Mr, Juslico Iigot.
MOTIENDRO NAUTH DAWN », ISHUN CHUNDER DAWN.

— Ingpection of doouments— Practice—4fidavil of Document s~Insufficiency

of afidavit— Alteration by letier of terma of notire already servod— Civil
Procedure Oode (Act XIV of 1882), s. s, 131 and 133,

Before tho Court will make an erder under &. 188 of the Codo of Civil
Procedure the preliminary stops mentioned in 8 181 must ho
taken by the party applying for the order.

- Tep plaintiff had filed a suit against the dofendant on 1st
December 1882, praying for dissolution of partnership, and for an
account of the sale of a right to a certain patont medicine
The defendant put in an appearance, and the plaintift; on the 19th
December, obtained the usunl order for the iuspection of tho
defendant’s documents. In pursuance of this ordor the defendant
filed a verified list of documents with the usunl aflidavit on the
5th January 1883. The plaintiff objected to the suflicienay of
the affidavit of documents filed by the defondant, und one
Poorno Chunder Dawn, an unele of the plaintilf who was employed
a8 a general assistant in the firm, made an affidavit stating that
certain books of account had been kept by the firm, and that
these were to his personal knowledge now in possession of thei
defendant, and had been last seen by him on the 29nd Soptember
1882 when he had been refused further admittance to the shop
by the defendant; he further stated that certain of tho aecount
books produced by the defendant imperfeotly showed the sales
of certain articles of the partnership, and that without the pro-
duction of the books of account, which ha allegod to he in -the
defendant’s possession, and whioh were unproduced, the account
conld not be fully proceeded with ; that the plaintiff’s attorney had
written to the defendant’s attorney as to the produotion of these
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hooks, and hind “threnteried if they were not produced to take out
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a summons to consider the sufficiency of the affidavit of the —

defendant,

The defendant failed to produce these hooks, and on the
above affidavit of the plaintiff’s unele, the Court granted n summons
calling upon the lNefendant to appear on the hearing ef an
applieation on the part of the plaintiff for an order to consider
the sufficiency of the affidavit of the defendants filed on the 5th
January 1883 as to the possession of documents pursuant to the
order dated 19th December 1882,

The hearing of the motion was postponed from time to time
and on the 21st May 1882 the plaintiff’s attorney wrote the follow-
ing letter to the defendant’s attorney :—

“The summons hevein was intended to be for produot.mn
under s, 182 of the Civil Procedure Code, but in aceordance with
the TRegistrar’s opinion as to the proper form of summons the
present summons was issned. But I am advised that the applica-
cation should have been under ss. 180 to 138 of the Code,
and I propose to ask the Court to treat it as such, and if you
avre willing that the motion should be so treated my client is
preparved, and hercby offers to pay any costs you may have
incurred in corsequence of the present form of the summons
not sofficiently indicating that the motion is intended to be
ander ss. 130 to 133.”

In answer to this latter the defendant’s attorney returned the
following answer. : * Reforring to your letter of date ‘I cannot
consent to your treating the application in any other way than
that the notice contains, If you wish you can allow the present
application to be refused with costs, and then make such fresh
application ns you may be advised.”

The matter came on for heaving on the 11th June,

Mr. Piillips in support of the summons.
Mr. Bonnerjee contra.

Praor, §—This application must be refused. The reason why .

1 dismiss it is » short one : the matter comes before me éu sum-
mons. for a better affiduvit, and it is sought o alter the application
into ome under ss. 181,132 and 138, I think that would
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involvo a power of making an erder under s 133 more
extensive than the Courtlins. Without expressing an opinion ns
to what order the Court would mnko in a enso under s. 133:
if a .case appropriate to it, I do not think that the Conrt would
make any order under that section unless the preliminury steps
hud been taken by the party such asarve got out in s 1313
oud 1 think that no motice purporting to e a motice uuder
s. 181 having been given, save the letter of tho 21st May, nud
there having been no omission to give motico of the timo for
inspection and no objection to give inspection having been madeo, 1
s disqualified from acting under s. 183, I dismisa tho application
on the simple gronnd that I am not clothed with authority

to act under s. 133.
Application refused.

Attorney for the plaintiff : Baboo W. L. Dose.
- Attorney for the defendnnt: Baboo @. C. Chunder.

Before Mr. Justive Pigot,
. PRACOCK axp ormEes v. BYJNATH inp orurrs,
Practice—Consolidation of suits on application of plaintifs.

Consolidation of suits on application of pluiniiffs allowed.

Ta1s was an application made on behalf of the plaintifly on
notice to the defendants for the consolidation of two suils pend-
ing in the High Court, and for an order that the evidencs in the
one suit be received as evidence in the other,

The notice of motion served on the defendants was ns follows 2em

¢ Take notice that an application will be made on bohnll of
the plaintiffs in the suit of Peacock v, Byjnath for an order thut
this snit may be consolidated and heard along with suit No. 557
of 1882 which is now pending in'this Honorable Conrt betweon
the same parties, and that the evidence to Lo taken in the suid
suit may be read and filed as evidence in this suit, and that the
time for the return of the commission in the said suit No, 557
of 1882 may be extended for three months, and that the plain-
tiffs and the defendants Byjnath may be at liberty to adduce sieh
further 9vidence under the said commissign as‘ they may deom
necessury for the purposes of this suit.”



