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As therefore the plaintiff has- had full value for his béagt in
the shape of the Rs. 15 which was produced at the sale, it seems
to ne that, even if the snit were maintainable, the damages would
be only the difference, if any, between the Rs. 15 produced at
the sale, and the vslue of a bullock of the same kind inm the
bazar, plus the expenses of the sale, which of course the plain-
tiff had to pay.

The real truth seems- to bo, that the High Court rule in this
respect requires alteration. Those beasts used in agriculture
are not privileged, until the Court has expressed nn opinion thak
they areso; and the rule should be so framed, ss to allow of
the execttion-debtor making a olaim in every case to have his
bensts relensed, and to give the Court time to decide what may
‘sometimes be a difficult question.

I think that the plaintiffs’ suit should be dismissed, but with~
out costs.

Suit dismissed.

Beforas Sir Richard Garih, Knight, Qhisf Justice, and Mr. Justice
DM acpherson.

ISHAN OHUNDER OHATTOPADHYA (Prarvrirr) v, SHAMA
CHURN DUTT axp oraens (DrruNDANTS.)#

Landlord and tendnt—Ejeciment, Suit for—Denial by tenant of his landlord's
title.

To a guit bronght to recovor rent in 1877, the defendant set up his lakeraj
title; this suit was dismissed. In 1880, in a suit brought by the smne plaintiff
to obtain khas possession of the laud in queation it the former suit, against
the same defendant nud three others claiming under the sanie title as himself,
the defence that the land was lakeraj was set up by nil.

Held, that the case fell within the principle of tho case of Sutiyallama
Dassee v. Krishna Chunder Qhatierjes (1), and that the plaintiff, who had
suoessfully proved that he bhad colleoted rents from the predecessors of the

defendaunts, wns entitlad to eviet them as trospassers on their failure to provb
‘their lnkernj title.

Ix 1880 the plaintiff (who formerly was a co-sharer with others

© Appeal from Appelinte Deores No. 1015 of 1881, against thd deuree of
H. Beverley, Esg., Additional J udge of the 24-Pergounahs, dnted the. 27th
June 1881, afMirming the decree of Baboo Uma Churn Dats, First Munslﬂ’ of
‘Baraset, dated the 28th Jiily 1880.
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in, amongst other lands, the land in dispute in this case)
brought this suit against the four defendants to establish his
right and title to one bigha five cottahs out of the above men-
tioned lands, and for the recovery of khas possession of the
rame.

In 1877 the present plaintiff had brought a suit against de-
fendant No. 1 (who had been registered as owner in the place of
his deceased father, the former owner) for arrears of rent. In that
suit defendant No. 1 denied the tenancy, and set up a lakeraj title ;
this suit was dismissed, and the plaintiff thereupon obtained
partition of the property from his co-sharers, and then bronght
this present suit against the four defendants for the recovery of
the share which fell to him on partition.

All four defendants set up a lakeraj title to the land claimin,
under the same title.

The Munsiff found that the land was not the defendants’ lakeraj
land, but that it belonged to the plaintiff, and that he had formerly
collected rent from the defendants’ predecessors, and gave the
plaintiff a decree declaring his right to the share claimed by bim,
but declined to evict defendants 2, 3 and 4, as no notice to quit
had been served. Both parties appealed to the Additional Judge.
As regards the defendants’ appeal, the Additional Judge found that
they had failed to make outa lakeraj title, and dismissed their
appeal. As vegards the plaintiffs appeal the Additional Jndge
held that no notice to quit was necessary, inasmuch as the de-
fendants had denied the plaintiff’s title, but he further beld that
as the land sued for was held by the defendants as a single tenure
under the plaintiff and his co-sharers, the plaintiff could not at
his sole instance turn out the defendants, but that his co-sharers
should (notwithstanding that partition had been come to) be made
co-plaintiffs in the suit, inasmuch as the defendants were no
parties to the partition proceedings. He therefore held that the
plaintiff was not entitled to khas possession, and dismissed their
appeal. .

The plaintiff appealed to the High Court, and the defendants
filed a cross appeal.

Baboo Bhowanee Churn Dutt for the appellant.
Baboo Ambica Churn Bose for the respondents.
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The judgment of the Qourt (GArra, C.J., sud MacrHERSON, J.,)
was delivered by

Ganre, C.J.—I confess I have had some doubt during the
argument whether this case comes within the principle whiel has
been so frequently ‘acted upon in this Court, and of which the
case of Sattyabhama Dassee v. Krishna Chunder GChatleryes (1)
forms an example,

" But on a closer investigation of the facts, and having regard
to the way in which the defendants have framed their defence
in the present suit, I am sattsﬁed that it does come thhm that
prineiple.

In the year 1877, one of the four defendants, who had registered
himself as the owner of the property in the place of his deceased
father, the former owner, was sued for rent by the plaintiff in
respect of his, the plaintiff’s, share of this very land ; and the defen-
dants’ answer in that suit was a denial of the plaintift’s title,
aud an assertion that he (the defendant) and his father had a
lakeraj title to the property.

- It is perfectly true thut in his written statement in that case
he also alleged that the land was so imperfectly described in the
plaint, that he did not know for what rent the plaintiff was suing ;
but there was evidently nothing in that point, because there was
no question at the trinl as to the identity of the land in dispute any
more than there has been in this suit. Any insuofficiency of
description, therefore, oould not have misled the defendant.

It then appears that for some time before this former suit was
brought, the plaintiff and his co-sharers had not obtained rent from
the defendants, although their predecessors ‘had done so in former
years ; when, therefore, the defendant in that suit denied the plain-
tif’s title, and set up a lakeraj title in himself, the plaintiff

thought fit to proceed no further with his suit, but he withdrew itj-

with the intention of bringing a fresh suit for khas possession.

But before he bronght this fresh suit, he and his co-sharers ob- '

tained a formal partition of the property; and "ke is now. solely

entitled by virtue of that partition to the particular area in t]aa estate.

in respect of which he now sues for- ejeatment, and he brlnu's hng

() I.L.T,80Cue, 85
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suit against all the four defendants, who claim under the
same title.

The lower Appellate Court has dismissed the suit upon the
ground that the plaintiff’s co-sharers should have been joined as
co-plaintiffs, but I cannot understand upon what principle, because,
since the partition, the plaintiff and his co-sharers have had no
joint interest in the property, and the area, which the plaintiff now
seeks to recover, belongs to himself alone, and his co-sharers have
no interest in it.

Had the suit been for rent, it might have been different ; becaunse
then, notwithstanding the partition, the obligation to pay rent
would, in the absence of any separate collection, have been to the
plaintiff and his co-sharers. But here the plaintiff sues to eject the
defendants as trespassers from land which belongs to him alone ; and
to have joined his former co-sharers in such a suit would have
been nothing short of a misjoiuder of plaintiffs.

The real question in the case, which has been argued before us
here, appears to be this: whether, in consequence of what the one
defendant did when he was sued by the plaintiff in the year 1877,
or in consequence of the defence which has now been set up in
this suit, the plaintiff has any right to treat all the defendants as
trespassers.

The point, I confess, which has rather weighed on my mind
throughout the discussion has been,swhether the three defendants,
who were not sued in 1877, ought to be made answerable for the
conduct of their co~-defendant, so as to forfeit with him their rights
ns the plaintiff’s tenants; and if those three defendants in their
defence to this suit had contended that they were the plaintiff’s
tenants, and that he could not sue to eject them without a proper
notice to quit, I should be much disposed to hold that they had a
good defenee on that ground.

But instead of that line of defence these defendants are now
urging here up to the very last the selfsame defence, which the
one defendant raised in 1877 ; and taking that into consideration,
T cannot doubt that what the one defendant did in the former
suit was really the aet of all the four, and that he was in
truth, as the registered owner, defending the suit on behalf of
them all.
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They now morcover set np an adverse title in their swritten
statement, They say, and they have endeavoured to establish
throughout, that they have a lakeraj (rent-free) title to the
property.

This point has been found against them; and it being also
found that formerly. their predecessors in title did pay rent to the
plaintiff or to his predecessors in title, it seems to me that the
plaintiff’s case is completely made out.

I have already said that I think the Court below was wrong
upon the point of non-joinder of plaintiffs, and I consider that the
plaintiff is entitled to recover the property in question. There ap-
pears to be no claim made herp for mesne profits.

The judgment of the lower Courts will therefore be reversed,
and the plaintiff will have lis costs in nl] the Courts.

In accordance with this decision the appeal No. 2142, which
is a cross appeal by the defendants, will be decided in favor of the
plaintiff,

That appeal will, therefore, be dismissed with costs.

Appeal allowed.
Cross appeal dismissed.

Before Mr. Justice Mitter and Mr, Justice Willkinson,

LAL BAHADOOR SINGH swp ormens (Prarsmrrs) » B. SOLANO
AND ANOTHER (DEFENDANTS).*

Right of Occupancy, Arquisition of— Ocoupation by ryot as Malik~—Rent
Aet (Beng, Act VIIT of 1869), 8. 6.

Tt is only the holding of the father or othor person from whom a ryof
inherits that can be deemed to bo the holding of the ryot witliin the mean-
ing of s. 6 of the Rent Act. Oeccupation by the predecessor in title is not
such an occupation as will ereate in the holder of land any right of oceupan-
cy. Nor oan the period during which the occupant- of land is in poss
seasion as malik beincluded in considering whether he has acquired a right
of decupancy ; such a right must be soquired sgninst somebody, and cannob
be acquired by & man against himself,

# Appeal from Appslinte Deerae No. 883 of 1582, agninst- the, decree, of
J. Tweedie, Bsq., Judge of Shnhabsd, dated the 28th.February 1882,
afirming the dearse of Baboo Ram Persad, Subordinate J udge of thnt
district, dated the 27th December 1879,
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