
VOL. XO CALCUTTA SEUIE8. 41

tlie shape of the Rs. 15 which was produced at the sale, it seems bakhir
to toe that, even if  the su it were maintainable, the damages would M o h a m m e d

, Pm
be only tbe difFeretice, if  any, between the Rs. 15 pi’oduced a t  Boono a 
the sale, and the value of a bullock of the same kind in the 
bazar, plus the expenses of the sale, which of course the plain­
tiff bad to pay.

The real tru th  seems - to bo, th a t the H igh Court rule in thia 
respect requires alteration. Those beasts used in  agriculture 
are not privileged, until the Court lias expressed nn opinion th a t 
they are so ; and the rule should be so framed, as to allow of 
the exectttion-debfcor m aking a claim in every case to have his 
beasts released, and to give the Court tim e to  decide w hat may 
sometimes be a difficult question.

I  think th a t the plaintiffs’ suit should be dismissed, but with­
out costs.

Suit dismissed.

A s th e re fo re  tlie  p la in tiff h as  liad  fu ll valtfe for liis b&tsfc iri 1883

Stfor& S ir  R ichard  Qarth, Knight, QMef Justice, and M r. Justice 
Macpheveon.

ISH AN CHUNDER OHATTOPADHYA ( P u n n » )  v, SHAMA 1888

O H U B N ' D U T T  a n d  o t h e i i s  ( D e p e n d a n t s . ) *  eh

L andlord  and tenant—Ejectm ent, S u it fo r — D enial by tenant o f  his landlord's
ti tle.

To a Buifc brought to reoovor rent in 1877, the defendant get np hia Inkernj 
t it le ; this suit was dismissed. In  1880, iu a suit brought by the same plaintiff 
to obtain Iclias possession of the Imid in question in the former suit, agninst 
the sntne defendant nud three others claiming under the snuie title  as himself, 
the defence that the land was lalcernj was set up by nil,

H eld , that the case fell within the principle of tho case of Suttt/alham a  
Dossee v. Krishna Chunder Ohatterjee (1), ntid that tbe plaintiff, who had 
auoessfally proved that lie. had collected rents l'rotn the predecessors of the 
defendants, w hs entitled to evict them as trespassers ou their failure to p ro v e  

their lnkei-nj title.

I n 1880 the plaintiff (who form erly was a co-sharer with others

0 Appeal frota Appellnte Deofee No. 19X9 of 1881, agn'uist tha deufee of 
H . Beverley, Esq., Additional Judge of tlie 24-PeignnnahB, dnted the 27th 
J une 1881, nffinning the decree of Baboo Uina Churn Dutfc, J'irsfc Munsiff1 of 
13araset, dated the 28tli July 1880.

(1) I, L. B;, 6 (M g., 65.
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in , am ongst other lands, tlie land in dispute iu  this case) 
brought this su it against the four defendants to establish his 
right and title  to one bigha five cottahs out o f  tlie above m en-O »
tioned lands, and for the recovery o f  klias possession o f the 
sam e.

Iu  1877 the present p laintiff had brought a su it against de­
fendant N o. 1 (who had been registered as owner in the place o f  
his deceased father, the former owner) for arrears o f  rent. In that 
suit defendant N o. 1 denied the tenancy, and set up a lakeraj title ; 
this su it was dism issed, and the plaintiff thereupon obtained  
partition o f  the property from his co-sharers, and then brought 
this present su it against the four defendants for the recovery o f  
the share which fell to him on partition.

A ll four defendants set up a lakeraj title to the land claiming 
under the sam e title .

The M unsiff found that the land was not the defendants’ lakeraj 
land, but that it belonged to the plaintiff, and that lie had form erly  
collected rent from the defendants’ predecessors, and gave the 
plaintiff a decree declaring his right to the share claimed by him, 
but declined to evict defendants 2, 3 aud 4 , as no notice to quit 
had been served. Both parties appealed to the Additional Ju dge. 
A s regards the defendants’ appeal, the A dditional J u dge found that 
they had failed to m ake out a lakeraj title, and dismissed their 
appeal. A s regards the plaintiff’s appeal the Additional Ju dge  
held that no notice to quit was necessary, inasm uch as the de­
fendants had denied the plaintiff’s title, but he further held that 
as the land sued for was held by the defendants as a single tenure 
under the plaintiff and his co-sharers, the plaintiff could not at 
his sole instance turn out the defendants, but that his co-sharers 
should (notw ithstanding that partition had been com e to) be made 
co-plaintiffs in tbe su it, inasm uch as the defendants were no 
parties to the partition proceedings. H e therefore held that the  
plaintiff was not entitled  to khas possession, and dism issed their 
appeal.

The plaintiff appealed to the H igh  Court, and the defendants 
filed a cross appeal.

Baboo Bhowanee Churn D u tt for the appellant.
Baboo A m bica Churn Bose  for the respondents.



The ju d g m e n t o f  tlie Oourt ( G a r t h ,  C.J., aud M a c p h e r so h , J.,)  1883

w as d elivered  b y  IshI n

G arth ,  C .J.—-I confess I  lmve hud aome doubt during the ohatto*
argum ent whether this case comes within the principle which lias PAD®YA
been so frequently acted upon in this Oourt, and of which the Sh a m  a, Ohuiht
case of Sattyabhama Dossee v. Krishna Chunder Chatterjee (1) Dcrrr.
fo i 'tn s  a n  e x a m p le .

But on a closer investigation of. the facts, aud having regard 
to the way iu which the defendants hare framed their defence 
in  the present suit, I  am satisfied th a t it  does come within that 
principle.

In  the year 1877, one of the four defendants, who had registered 
himself as the owner o f the property iu the place of his deceased 
father, tlie former owner, was sued for rent by the plaintiff in 
respect of his, the plaintiff’s, share of this very lan d ; and the defen­
dants’ answer in that su it was a denial of the plaintiff’s title, 
and an assertion that he (the defendant) aud his father had a 
lakeraj title to the property.

I t  is perfectly true that iu  his written statement in tha t case 
he also alleged that the land was so imperfectly described in the 
plaint, that he did not know for what ren t the plaintiff was suing ; 
bu t there was evidently nothing in tha t point, because there was 
no question at the trial as to the identity of the land iu dispute any 
more than there has been iu  this suit. Any insufficiency of 
description, therefore, oould not have misled the defendant.

I t  th eu  appears that fo r  som e tim e before th is forfrier su it  w as  
b rou ght, th e  p la in tiff  and h is  co-sharers had n o t obtained ren t from  
th e  d efen dan ts, a lth o u g h  th eir  predecessors had done so in  form er  
y e a r s; w hen, therefore, the d efen d an t in that su it  d en ied  the plain­
tiff's  t it le ,  an d  se t  up a lakeraj t it le  in  h im self, the p la in tiff  
th o u g h t f it  to  proceed n o  furth er w ith  h is Buit, b u t h e w ithdrew  itj 
w ith  th e in ten tio n  o f  b r in g in g  a  fresh  s u it  for k has possession .

But before he brought this fresh suit, he and his co-sharers ob­
tained a  formal partition of the property j a nd 'he  is now solely 
entitled by virtue o f  that partition to tJie particular area in  the estate 
in respect o f which he novo sues fo r  ejectment; and lie brings hi*
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su it against all the font defendants, who claim nnder the 
same title.

Tbe low er Appellate Court lias dism issed tlie su it upon the 
ground that tlie plaintiff’s  co-sharers should have been joined as 
co-plaintiffs, but I  cannot understand upon what principle, because, 
since the partition, the p la in tiff and his co-sharers have had no 
jo int interest in  the property, and the area, w hich the plaintiff now  
seeks to recover, belongs to h im self alone, and h is co-sharers have 
no interest in  it.

H ad the suit been for rent, it  m ight have been d ifferent; because 
then, notw ithstanding the partition, the obligation to pay rent 

w ould, in the absence o f  any separate collection, have been to the 
plaintiff and his co-sharers. B ut here the p laintiff sues to eject the 
defendants as trespassers fro m  land which belongs to him a lone; and 
to  have joined h is former eo-sharers in such a su it would have- 
been noth ing short o f a m isjoiuder o f  plaintiffs.

The real question in th e case, which has been argued before us 
here, appears to be this : w hether, in  consequence o f w hat the one  
defendant did when he was sued by the plaintiff in  the year 1877, 
or in consequence o f  the defence which lias now  been set up in  
this suit, the plaintiff has any right to treat all the defendants as 
trespassers.

Tbe point, I  confess, which has rather w eighed on m y mind 
throughout the discussion has been ,'w hether the three defendants, 
■who were not sued in 1877 , ought to be made answerable for the 
conduct of their co-defendant, so as to forfeit w ith him  their rights 
as the plaintiff's ten a n ts; and i f  those three defendants in their 
defence to th is su it had contended that they were the plaintiff’s 
tennnts, and that he could not sue to eject them without a proper 
notice to quit, I  should be much disposed to hold that they had a 
good defence on that ground.

B a t instead of that line o f defence these defendants are now  
u rging here up to tlie very last th e  selfsame defence, w hich the 
one defendant raised in 1877 ; and taking that in to consideration,
I  cannot doubt that what the one defendant did in the former 
su it was really  the act o f  all the four, and that he was in  
truth, as the registered owner, defending the suit on behalf o f  
them  all.
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They now moreover set up an adverse title in  their written 
statement. They say, and they have eudeavoured to establish" 
throughout, that they have a lakeraj (rent-free) title to tho 
property.

This point lina been found against th em ; and i t  being also 
found that formerly, their predecessors in title did pay ren t to the 
plaintiff or to his predecessors in title, it  seems to me that tlie 
plain tiff’s case is completely made out.

I  have already said th a t I  think the Oourt below was wrong 
upon the point of non-joinder of plaintiffs, nnd I  consider that the 
plaintiff is entitled to recover tlio property in question. There ap­
pears to he no claim made hero for mesne profits.

The judgm ent of the lower Courts will therefore be reversed, 
and the plaintiff will have his costs in all the Courts.

In  accordance with this decision the appeal No. 2142, which 
is a cross appeal by the defendants, will he decided in  favor of the 
plaintiff.

That appeal will, therefore, be dismissed with costs.
A p p e a l allow ed.

Cross appeal dismissed.

Before M r. Justice M itte r and M r. Justice W ilkinson.

LAX BAHADOOR SING-H u d  o t h e e s  ( P i a i n o t e s )  v ,  E. SOLANO
AND ANOTHEH (D E FE N D A N T S ).*

S ig h t o f Occwpqmey, jlfQ u is itio n  of— Occupation 8y ryo t as 1M alik— Jlent 

A ct {Beng. A c t V I I I  o f 1S69), s. 6.

I t  is only the  holding of th e  father or other person from whom a  ryot 
inherits tlm t can be deemed to bo the holding of the r jo t  witliin the moan­
ing of s. 6 of the R ent Act. Occupation by  the predecessor in. title is not 
such an occupation as will create in  the holder of land any righ t of occupan­
cy. N or oan the period du ring  which tho occupant of land is in  pos­
session nsxnalik be included in  considering whether he has acquired a ri#hfc 
o f occupancy; such a  right m ust be acquired against somebody, and cannot 
h e  acquired by a man against himself.

*  Appeal from  Appellate Decree Iffo. 88S of 1882, against the decree, of 
J .  Tweedie, Esq., Judge o f Shnhahad, dated  the  28th -February 1882! 
affirming th e  decree of Baboo Rum  Persad, Subordinate Judge of tlmt 
.district, dated the 27th December 1879.
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