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of the Revenue Court or of the District Court as the Zawmpaxor

case may be must stand.

The appellant having succeeded in the main, he is
entitled to his costs, and we fix the Advocate’s fee in
each case at Rs. 10.

The appellant is entitled to the refund of the Court
fee paid on the memoranda of Second Appeals under
section 13 of the Court Fees Act.

N.9.
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SEKHARAMANTRI NARASIMHAMURTHY
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Madras Survey and Boundaries Act (IV of 1897), ss. 11 and 12—
Order of survey officer or appellute authority under—~Effect
of, on continusty of adverse possession held by unsuccessful
party—Unsuccessful  party remoining in possession of
disputed area after adverse order—Effect.

An order of a survey officer under section 11 of the Madras
Survey and Boundaries Act (IV of 1897) or of the appellate
authority under section 12 of the Act, in itself has not the effect:
of causing & break in the continuity of the adverse possession
held by an unsuccessful party so as to preclude his making
use of the period of his prior possession to make up the period
of twelve years required by the Indian Limitation Aect to
complete his title. If the unsuccessful party remains in
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adverse possession of the disputed area for over twelve years
his title is good irrespective of any order passed under the
Act.

The majority decision in Ramamurthi v. Gajapatiraju(l)
overruled and the observations in Achutharamayye v. Soorap-
payya(2) disapproved.

APPEAL against the decree of the Court of the Subordi-
nate Judge of Vizagapatam in Appeal Suit No. 203 of
1934 preferred against the decree of the Court of the
District Munsif of Vizagapatam in Original Suit No. 174
of 1931.

The appeal came on for hearing when the Court
(KRISHNASWAMI AYYANGAR and SoMAYYA JJ.) referred
the following question for the opinion of a Full Bench :

“ Whether the order of a survey officer under
section 11, or of the appellate authority under section
12, of the Madras Act (IV of 1897) has the effect of
causing a break as on the date of the order, in the
continuity of the adverse possession held by the
unsuccessful party, so as to preclude his making use
of the period of his prior possession to make up
the period of twelve years required by the Limitation
Act to perfect a title by adverse possession ?

B. V. Ramanarasu for appellants.

Y. Suryenarayane for first respondent.

Other respondents were not represented.

Cur. adv. vult.

OPINION.

Leaca C.J.—A person named Kantimshanti
Appalanarasayya obtained a decree against one
Sekharamantri Appalaswami and in execution of that
decree attached immovable property belonging to the
latter in Allipuram, a suburb of Vizagapatam. The

(1) (1932) LL.R. 56 Mad, 366. (2) (1938) 2 M.L.J, 804,
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property was sold ab a court-auction on 7th January
1916 and the decree-holder became the purchaser, the
sale certificate being issued to him on 2nd July 1920.
Appalanarasayya took no steps to gain possession
of the property which remained with the judgment-
debtor. In the year 1922 a re-survey of all the proper-
ties lying within the boundaries of Vizagapatam
took place. The property which was the subject
of the court-auction was registered as Survey No. 967,
Notwithstanding that Appalanarasayya bad made
no attempt to obtain possession of this property,
he claimed it as his, and although the survey officer’s
order has not been produced, it would appear that he
was registered as the owner and Appalaswami
as the owner of an adjoining area marked as Survey
No. 999. The Court has been given to understand
that before the sale Appalaswami was the owner of
both the areas. The survey officer’s order was passed
under the provisions of section 11 of the Madras
Survey and Boundaries Act, 1897. An appeal from
the order was preferred under the provisions of section
12 of the Act and the appellate authority passed an
- order in these terms :

~ “The complaint in respect of Survey Nos. 967 and 999
relate to wrong registration and as such does not fall within
the scope of the Boundary Dispute Act IV of 1897. The
present registry in the names of Kantimahanti Appalanara-
sayya and Sekhara Mahanti Appalaswami, respectively is
confirmed.”

It is common ground that there was no dispute
as to the boundaries of the respective properties. The
only dispute was whether Appalanarasayya or Appala-
swami’s name should be registered as the owner of
Survey No. 967.

In 1926 Appalanarasayya mortgaged Survey No.
967 to the appellant in the appeal out of which this
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reference arises. The appellant filed Original Suit
No. 299 of 1927 of the Court of the District Munsif
of Vizagapatam to enforce his mortgage. He obtained
a decree and the property was sold by the Court on
6th July 1929, the purchaser being the appellant
to whom a sale certificate was granted on 10th October
1929, Appalaswami, who was in possession and had
remained in possession throughout, refused to deliver
the property to the appellant and Appalaswami’s
possession having been established the appellant’s
application was dismissed. Within one year of the
order of dismissal the appellant instituted the present
suit in the Court of the District Munsif of Vizaga-
patam for a decree for possession. At the date of
the suit Appalaswami had been in adverse posses-
sion of the property continuously for fifteen years,
unless the orders passed under the Madras Survey
and Boundaries Act, 1897, operated to create
in law a break. The District Munsif dismissed the
suit holding that the orders passed in the survey
proceedings did not disturb the continuity of Appala-
swami’s possession. On appeal the Subordinate Judge
concurred in this decision. A second appeal was then
filed to this Court and came before KrISHNASWAMI
AYYANGAR and Somayya JJ. In view of the conflict
which exists in the authorities the learned Judges
have referred the following question to a Full Bench :—

* Whether the order of a Survey Officer under section 11
or of the appellate authority under section 12, of the Madrasz
Act (IV of 1897) has the effect of cansing a break as on the
date of the order, in the continuity of the adverse possession
held by the unsuccessful party, so as to preclude his making
use of the period of his prior possession to make up the period
of twelve years required by the Limitation Act to perfect a
title by adverse possession ? ”
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This Bench has been constituted to answer the
guestion.

Before turning to the authorities it is necessary
to examine in some detail the provisions of the Madras
Survey and Boundaries Act, 1897. That Act has
been replaced by the Madras Survey and Boundaries
Act, 1923, but as the survey proceedings took place
under the old Act regard can only be had to the provi-
sions of the former Act. I may in passing mention
that, so far as this case is concerned, there is no material
difference between the two Acts. The Act of 1897
was an Act relating to survey of lands and settlement
of boundary disputes and its provisions can only
have application to such matters. Section 11 (1)
provided that if, at the time of survey, a boundary
was undisputed the survey officer might order that
the boundary should be laid down as pointed out by
the registered holder or his agent. Sub-section 2
said that, if the registered holder was not present, orif
the boundary was disputed, the survey officer should
order it to be laid down, as nearly as might be, in
accordance with the village records, or as ascertained
from the village officers and from such other evidence
as the survey officer might be able to procure. Sub-
section 3 said that the order passed by the survey
officer in the case of any dispute under sub-section 2
should be recorded in writing and the purport thereof
communicated forthwith to the parties to the dispute,
a copy of the order being furnished to them on their
application and at their cost. Sub-section 4 said
that, when the survey of a village or other defined
local area forming part of the land under survey
had been completed in accordance with the orders
passed under sub-sections 1,2 and 3, the survey officer
should notify the fact as soon as practicable thercafter.
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Section 12 provided for appeals against orders under
section 11. Sub-section 3 of that section said that
the order of the survey officer, or, in the event of an
appeal being filed, the decision of the appellate
authority should be final, and there should be no
further appeal from such decision. But section 13
allowed the matter to be carried further by a suit. I
said that any party to a boundary dispute before
the survey officer, and any party to an appeal preferred
under section 12 or to whom notice of such appeal
wag given, and any person claiming under any such
party who deemed himself aggrieved by the order
of the survey officer, or by the decision of the appellate
authority, as the case might be, might, subject to the
provisions of the Indian Limitation Act, institute
within a period of one year from the date of such order
or decision, a suit to establish the right which he
claimed “in respect of the boundary of the property
surveyed ”, provided that, subject to the result of
the suit, if any, the order or decision should be con-
clusive. To this section was added an explanation
in these words :

“ Where parties litigate bona fide in respect of boundaries
of property claimed in common for themselves and others,
all persons interested in such boundary dispute shall, for
the purpose of this section, be deemed to claim under the
parties so litigating.”

There was no provision in the Act for the decision
of any question of title unless it was in respect of land
involved in a boundary dispute. If there was a
boundary dispute the Act provided the machinery for
its settlement and the survey officer’s order demarcating
the boundaries was final subject to an appeal under
section 12 or to the decision in a suit under section 13,
When it was a matter of a boundary dispute the survey:
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officer had to decide where the boundary should lie
and if he decided that the piece of land in dispute fell
within the boundary of one of the opposing parties
his order did affect the title to that particular piece
of land. Where there was no boundary dispute,
but in making the survey the survey officer found that
two persons were claiming title to the same holding,
he would for the purposes of the register have to decide
whose name should be inserted therein as the owner,
but this in itself did not mean that the Act empowered
the survey officer or the appellate authority to decide
who was in law entitled to the property under survey.
I can find no provision in the Act which can be read
as operating in such circumstances to prevent A, when
B bad been registered as the owner of a holding,
from instituting a suit in a Court of competent jurisdic-
tion to establish his title as the true owner.

In Kuppuswami Iyer v. Venkataswami(l) Covrrs
Trorrer and Ravusam JJ. held that, where the survey
officer had, found that the plaintiffs were in possession
and no suit had been filed under section 13 of the Act
of 1897, the plaintiffs were entitled to a decree for
possession, even though the defendants had as a matter
of fact been in possession for over the statutory period
of twelve years, part of which was before and the
remainder was subsequent to the decision of the
survey officer. Courrs TrorrEr J. had no doubt
that the survey officer’s order was wrong, but he
considered that the case was governed by the decision
of the Full Bench of this Court in Muthammal v. The
Secretary of State for India(2). I am unable to share
the opinion that the Full Bench decision had applica-
tion. In the Full Bench case Warris C. J. and Ayrivg

(1) (1922) 16 L.W. 99. (2) (1914) LL.R. 39 Mad. 1202,
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and Sssmacirr Avvar JJ. applied the doctrine of
res judicats in these circumstances. A boundary
settlement officer had decided under the Boundaries
Act of 1860 that certain land did not fall within the
boundaries of a mitta and had never formed part of the
mitta. No suit was brought by the mittadar to
contest this inding under section 25 of the Act. The
Full Bench considered that the ground of the decision
as well as the actual decision was res judicaia In a
subsequent suit instituted by the mittadar to recover
the lands as having formed part of the mitta or in the
alternative for a deduction of the peshkash of the
mitta. This dispute can only be regarded as a boun-
dary dispute and the decision of the Full Bench is not
in point in the present case, mor was it in point in
Kuppuswami Iyer v. Venkotaswami(l). The Privy
Council in Rudhakrishna Ayyar v. Sundaraswamier(2)
held, in a case avising out of the Madras Estates Land
Act of 1908, that the doctrine of res judicata did not
apply to a suit under that Act, although the Board
recognized that a statute might embody a special rule
which operated as a bar to the srme question being
re-agitated in subsequent proceedings, and some day
Muthammal v. The Secretary of Stute for India(3) may
have to be reconsidered in the light of the ruling of
the Privy Council in the case under the Madras
Estates Land Act, but it is not necessary to dwell on
the question here. Before leaving Kuppuswams Iyer
v. Venkalaswami(l) I may mention that in his
judgment in that case Rammsam J. indicated that in
his opinion. the decision in Muthirulondi Poosari v.
Sethuram Aiyar (4), to which I shall next refer, did not

(1) (1022) 16 L.W. 99, ) (1922) ILR,

(3) (191¢) LLR. 39 Mad. 1202. (4) (1919) LL.R. i 475 (P.C,).

R. 42 Mad 425, (K.B.).



1940 MADRAS SERIES 509

prevent a plea of adverse possession being raised
subsequent to the decigion ot the survey officer.

In Muthirulondi Poosari v. Sethuram Avyar(l)
Warris C.J. and Avrine and KoMaRASWAMI SASTRI
JJ. held that an order passed by a survey officer under
section 11 of the Act of 1897 on a dispute arising
between two parties with regard to the boundary of a
certain property was conclusive as to the rights of the
parties if not set aside either on appeal or by a suit
brought within the year and it was none the less so,
because the unsuccessful party who was in possession
on the date of the order was not subsequently ousted
from possession. The dispute merely related to the
boundary of the two holdings and therefore fell within
the four corners of the Act. The statement that the
decision was none the less conclusive as to the rights
of the parties because the unsuccessful party who was
in possession at the date of the order was not subge-
quently ousted from possession carried the decision no
further. The Court was not considering whether
one of the parties had obtained a title to an area by
adverse possession.

In my opinion the correct view of the scope of the
Act was taken by REILLY and ANANTAXRISENA AYVAR
JJ. in Azhagaperwmal Pillai v. Base Pillei(2). There it
was said that the decision of a survey officer for the
planting of stones for the demarcation of the boundary
does not 7pso faclo dispossess any party, nor make
any legal break in existing possession so as to render
ineffective for purposes of limitation any adverse
possession running at the date of the decision. In
that case it was argued that the judgment in Muthiru-
landi Poosari v. Sethuram Aiyar(l) ran contrary,

(1) (1919) LL.R, 42 Mad. 425 (F.B.).  (2) (1951) 62 M.LJ, 399,
38
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but this argument was rejected by the learned Judges
and the opinion of Ramesay J. in Kuppuswami Lyer
v, Venkotoswamni(l) was accepted as supporting
their decision,

There are two cases which conflict with the decision
in Azhagapervmnal Pillei v. Ruse Pillad(:). The first is
Romamurthi v, Gajopatireju(3) and the second is
Seetharamaraju v. Novoyancraju(4).  In the fivst cuse,
in the course of a survey a dispute arose whether a
certain field lying wholly within the boundavies of a
zamindari should be demarcated as an inam or as part
of the ryoti land of the zamindari. The zamindar
claimed the land as ryoti land and the inamdar as his
mirasi inam. The survey officer demarcated the
land as mirasi inam and his decision was upheld on
appeal. The zamindar did not file a suit vader sec-
tion 13 of the Act but in a suit brought subsequently
by the inamdar against the zamindar the question of
title was raised. The appeal was heard by WALLER
and Krisunaw Paxpavar JJ. Warrer J. was of the
opinion that the dispute was a boundary dispute
within the meaning of the Act, that the survey officer
had jurisdiction to decide the dispute and that as the
zamindar did not file a suit within a year under sec-
tion 13 to get the decision set aside it had conclusively
decided that the land was Government service inam
and not part of the zamindari. KRISENAN PANDALAT J.
held that the Act did not preclude the institution of the
suit. He observed :

“In my opinion when two people dispute title to an
ascertained and definite piece of land or to subordinate interests
therein, the dispute cannot in any proper sense be described
as a boundary dispute though, as a vesult of the disputed

(1) (1922) 16 L.W. 99. (2) (1931) 62 M.L.J. 399,
(3) (1932) LL.R. 56 Mad. 366, (4) (1934) 40 LW 536,
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title being settled, the boundaries of the property of one or Sivarsasan
other of the disputants may be accordingly shifted. If y,pasims:
there was a real boundary dispute I can understand that a  MURTHY.
question of title depending solely on the boundary may become Lracm C.J.
concluded—as a necessary logical consequence but not by

virtue of the Act. But, if there was no such dispute, it cannot

be inferentially introduced into a dispute about title and

then held to be inferentially decided under the Act so that

the question of title becomes concluded by a further inference.

There was, in my opinion, no houndary dispute in the proper

sense before the Assistant Superintendent of Survey and his

order, Exhibits G and XXIII, being one on a matter beyond

his jurisdiction could not become conclusive under the Madras

Survey and Boundaries Act.

As the result of the disagreement the appeal was
referred toa third Judge, WarLace J., who agreed
with Warrer J. WarrpaceJ, refused to accept the
argument that there could not be a boundary dispute
unless there was a dispute between two estates or
between Government and an estate vegarding the
physical boundary of some piece of land contiguous
to both, that is, a dispute as to °° when, where and
how ” the boundary between both should run, but
that, if the dispute involved on one side or the other the
whole of the contestant’s property, there could not be
any boundary dispute, because the boundary of the
disputed portion was not itself in dispute. The learned
Judge said that he could see no princip'e in such a
contention. I cannot agree. Inmy opinion the judg-
ments of WALLACE and WarLEr JJ. are contrary to
the scheme and the provisions of the Act. The Act
was never intended to vest in the survey officer or in
the appellate authority power to decide a pure question
of title when the boundaries were accepted by both
sides, which was the case in Romamurthi v. Gajapati-
raju(l). ‘

'(1) (1932) LL.R. 56 Mad. 366.
38-a
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The decision in Seetharamaraju v. Narayanaraju(l)
was given by Burwer J. who followed Ramamurihi v.
Gajapotiraju(2). These two cases, therefore, stand
or fall together.

The only other case which calls for mention is
Achutharamayye v. Soorappayya(3). There, Wabps-
wortH J. endeavoured to reconcile the two conflicting
views but I consider that they are too divergent for
reconciliation. The learned Judge read the judgment
of the Full Bench in Muthirulandi Poosare v. Sethwram
Adyar(4) as laying down the rule that the survey
officer’s decision under section 11 of the Act of 1897
is conclusive as to the vights of the parties, but he said
that it was apparent that the survey officer’s decision
could only be final to the extent to which it purported
to decide those rights. If the survey officer decided
that the unsuccessful claimant was not in possession,
the learned Judge considered that it would not be open
to the unsuccessful claimant to contend that he had
acquired a title by adverse possession. On the other
hand, if the survey officer merely on a consideration
of the documentary evidence of ownership gave an
adverse finding regarding title, Wansworra J. saw no
reason why that finding should bar the unsuccessful
claimant from contending in subsequent proceedings
that at the time of the survey officer’s order he had
trespassed successfully on the land in question and
that his unlawful possession continued and was openly
hostile to the real owner, taking into consideration
possession before and after the survey officer’s order.
The governing factor was what the survey officer
actually decided; the unsuccessful claimant could
not go behind that. I have already indicated what

(1) (1934) 40 L.W. 636. (2) (1932) LL.R. 56 Mad. 366,
(3) (1998) 2 M.L.J, 804, (4) (1019) LL.R. 42 Mad, 426 (F.B.),
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my reading of the Act is and I cannot regard these StvaeRassD

statements of WansworrH J. as embodying a correct Namasmums-

interpretation of the law. g
The answer which I give to the reference is thatan =% &

order of the survey officer under section 11, or of the

appellate authority under section 12 of the Act, in

itself had not the effect of causing a break in the con-

tinuity of the adverse possession held by the unsuccess-

ful party so as to preclude his making use of the period

of his prior possession to make up the period of twelve

years required by the Limitation Acv to complete his

title. If the unsuccessful party remained in adverse

possession of the disputed area for over twelve years

his title was good irrespective of any order passed under

the Act. As my learned brothers are in agreement

with me, the majority decision in Remamurthe v.

Gajapatiraju(l) and the decision of Butrier J. in

Seetharamaraju v. Nerayancraju(2) must be over-

ruled. It follows that the observations of WapsSwoRrTH

J. in Achutharamayye v. Soorappeyya(3) which are in

conflict with the answer given to the reference should

also be disregarded.
The costs of the reference will be made costs in the

appeal. -
Paranyarr Sastr J.—1 agree with the judgment %ﬁ“;‘;’;ﬁ?f

of my Lord and have nothing material to add. '
KRISHNASWAMI AYYANGAR J.—After the fuller ERmsawaswalr

and more elaborate discussion of the question before Arwaoan J

the Bench as now constituted, I feel that the opinion

expressed by my Lord is the better and sounder one.

In the order of reference I had expressed an inclination

in favour of the other view which on further considera-

tion, I agree, is not maintainable on general pmnmples

(1) (1932) LL.R. 56 Mad, 366. () (1034) 40 L.W. 536,
() (1038) 2 M.L.J. 594,
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no less than on the language of the statute. It is
difficult to support a view of the law which attributes
to the decision of a survey authority a higher efficacy
than that which is annexed to the decision of a civil
Court of competent jurisdiction as per Subbuiye
Pandaram v, Mahammad Hustephe Marcayar(l).
To have this consequence, langnage must be much
more clear than what we have. I may add that my
former inclination towards the opposite construction
was in a large measure the outcome of the limitation
imposed on me as a member of a Division Bench,
bound by the opinions expressed by other Benches
and the legal consequences which might be regarded as
flowing out of them. I now feel no doubt that the
correct decision is the one now given expression to
by my Lord, and I have no hesitation in preferring it
to the other.
G.R.

APPELLATE CRIMINAL.
Before Mr. Justice Burn and Mr. Justice Mockett,

Iy e ANNAMALAYT MUDALI (Prisonngr), ACOUSED.*

Code of Criminal Procedure (Act V of 1898), ss. 342 and
537—Duly of Court to put questions to accused under section
342—O0mission to comply strictly with the provisions of thut
section—1f Illegal under section 537 of the Code,

It is the duty of the Court under section 342, Criminal
Procedure Code, to be satisficd either by the statements of the
aocused or by his answers to questions or by both, that he
explains or has an opportunity to explein circumstances from
which hostile inferences may be drawn against him, When

(1) (1923) LL.R, 46 Mad, 751 (P.C.).
* Roferred Trial No. 140 of 1050,



