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APPELLATE CIVIL-FULL BENCH.

Before Sir Lionel Lecch, Chief Justice, Mr, Justice
Wadsworth and Mr, Justice Patanjeli Sestri,

P. R. 8. A. R. PERIAKARUPPAN (CHETTIAR
(PrTITIONER), PETITIONER,

v,

P. S, A R. A. R. ARUNACHALAM CHETTIAR BY
46ENT SIVARAMAN (CHETTTAR AND THREE OTHERS (N1,
ResponDENTS AND Nir), RESPONDENTS,*

Provincial Insolvency Act (V of 1920), ss, 35 and 37— Adjudica-
tion order passed on the ground of fraudulent preference—
Decision by Court later thet there wes no fraudulent prefer-
ence—Adjudicetion, if can be annudled under sec, 35 of the
Act—Failure of debtor to object to the order of adjudicaiion—
Whether bar to applicaiion for annulmeni—Disposal of
assets on annulment—Power of Court under sec, 87,

On a creditor’s petition an order of adjudication was passed
on the ground that the debtors had exceuted a mortgage by
way of fraudulent preference, The debtors did not appear
and ~ppose.  On a subsequent application by the petitioning
crediter to set aside the said mortgage under section 54 of the
Provincial Insclvency Act, it was finally decided that there was
no act of fraudulent preference, The insolvents thereupon
fled an application for the annulment of the adjudication,
The Subordinatz Judge annulled the same, but the District
“Judge raversed the order, On revision,

(i) held that the Court was bound to annul the adjudication
under section 35 of the Provincial Ingolvency Act, When an
adjudication has taken place under the Provincial Insolvency
Act and it has been shown that no act of insolvency has been
committed, the Court has no discretion in the matter, - It must
annul the adjudication. The fact that a debter does not object;
to an order of adjudication being passed agajnst him is no bar

* Civil Revizion Petitions Nos. 572, 873, 720 721 1005 and 1006 of 1936.
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to the granting of an application for an order setting aside the
adjudication under the provisions of section 35,

Qopu China Jogayya v, Satyanarayena(l) disapproved.

After the above order of adjudication was passed but
hefore it was annulled, the insclvents paid Rs. 3,600 to P, one
of the creditors, On an application by the Official Receiver,
P was directed to refund, the money to the Official Receiver,
which he did, After the order of adjudication was annulled,
P asked the Court to divect that the money should be paid
back to him,

(ii) Held that it would be improper to direct the Official
Receiver to pay the money to P or to the ingolvents as they
were parties t0 a gross fraud on the Couwrt and the fellow-
creditors of P; and that the money should be vested in the
Official Receiver, not as Official Receiver, but as a person
appointed by the Court under section 37 of the Act, and that
he should take steps to distribute the money rateably amongst
the creditors who had proved in the insolvency proceedings,

Veerayya v, Sreentvusa Rao(2) f owed,

PrrrTIONS under section 75 of Act V of 1920, praying
the High Court to revise the decrec of the District
Court of Coimbatore in (i) Civil Miscellancous Appeal
No. 126 of 1935 preferred against the order of the Court
of the Principal Subordinate Judge of Coimbatore:
dated 30th March 1935 and made in Interlocutory
Application No. 343 of 1935 in Insolvency Potition
No. 242 of 1927; (ii) Civil Miscellaneous Appeal
No. 134 of 1935 preferred against the order of the Court
of the Principal Subordinate Judge of Coimbatore,
dated 15th July 1935 and made in Interlocutory Appli-
cation No, 283 of 1935 in Insolvency Petition Nos. 242
and 258 of 1927; (ili) Civil Miscellaneous Appeal
No. 127 of 1935 preferred against the order of the Court
of the Principal Subordinate Judge of Coimbatore,
dated 30th March 1935 and made in Interlocutory

(1) (1839) 2 M.L.J, 753. (2) (1935) LL.R. 58 Mad, 908 (F.B.).
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Application No. 334 of 1935 in Insolvency Petition iy

ARUFFAN

No. 258 of 1927; (iv) Civil Miscellaneous Appeal v

ARUNACHALAMN:.

No. 140 of 1935 preferred against the order of the
Court of the Principal Subordinate Judge of Coimba-
tore, dated 15th July 1935 and made in Interlocutory
Application No. 402 of 1935 in Insolvency Petition
No. 242 of 1927 and (v) Civil Miscellaneous Appeal
No. 141 of 1935 preferred against the order of the Court
of the Principal Subordinate Judge of Coimbatore,
dated 15tb July 1935 and made in Interlocutory Appli-
cation No. 403 of 1935 in Insolvency Peuition No. 258
of 1927,

K. Rajah Ayywrfor M, Krishna Bhavats for petitioner.—
The ground on which Palani Goundan and his son were adjudi-
cated as insolvents is that they have executed a mortgage
by way of fraudulent preference. The Courts later on found
that there was no fraudulent preference, As the ground of
insolvency ceases to exist the Subordinate Judge was right in
annulling the adjudication, Section 35 of the Provineial
Insolvency Act does r ot put any restriction on the power of the
Court to anuul the adjudication, If it is established that the
order of adjudication ought not to have been passed it must be
set aside, The order of the District Judge reversing the deci-
sion of the Subordinate Judge is wrong on the plain construc-
tion of the section, He adopts the interpretation that for
annulling an adjudication it must ba shown that at the time
when the adjudication order was first made it ought not to
have been passed on the matcrials available then, There is no
warrant for such construction, It is opposed to all principles
of justice, When the alleged act of insolvency disappears even
at a later stage the adjudioxtion order must be anvulled.
[Baldwin on Insolvency, Ninth Edition, page 168, and Hals-
bury’s Laws of lingland (Hailsham Edition), Vol, 11, page 127,
were referred t0.]

[In re Hester. Ex parte Hester(1). Bz pwie Learoyd, In re
Foulds(2). Ex parte Geisel. In re Stanger(3). Jagmohan

(1) (1889) 22 Q.B.D. 632. 638. (2) (1878) 10 ChL.D, 3, 8.
(3) (1882) 22 Ch. D, 436,
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Navain v, Grish Babw(l) and Keruthen Chettinr v, Bamon
Chetty(2) were also referred to,]

The fact that a debtor did not object to the order of
adjudication when it was passed is not a bar to annul it later ;
Re Helsby(3). The word used in section 35 of the Provincial
Tngolvency Act is “shall”” So the Court is bound to set
agide the adjudication order when the ground of insolvency
ceases, In the corresponding section 21 of the Presidency
Towns Iusolvency Act the word used is “ may.” The Court
has no discretion in the matter under section 35 of the Provin-
cial Insolvency Act, The Courts found that there was no
fraudulent preference, That decision is binding on the
ingolvent, the creditors and the mortgageo. As there is no act
of insolvency the Court is bound to anuul the adjndication,
So the order of the District Judge is illegal,

Since the order of adjudication is annulled the money
that was directed to be paid tothe Official Receiver by Peria-
karappan Chettiar, a creditor, must be returned to the
creditor, [Scctions 35,37 and 43 of the Provineial Insolvency
Act were referred to,] A debtor is entitled to prefer any
areditcr and his aet cammot be questioned except in insol-
vency proceedings.  Now thet the ingolvency is annulled
the ereditor Periakavuppan Chettiar is entitlec to get back the
money Rs, 3,600 which wes paid to him by the insclvent, The
other essets in the handsof the Official Reesiver should be
direcbed to Le handed over to the debtors, since the ingol-
vency has been annulled, There is no allegation of frand
regarding these other assets,

T. M. Krishnaswamy Ayyar, N, Sgvarambrishna Ayyar,
A. O, Sempath Iyengar, K, Kutishrishna Menon and S, Rema-
swoms Ayyar for respondents,—At the time when the adjudi-
cation order was passed there was fraudulent preference,
No doubt at a later stage it was found that there was no
fraudulent preference, But that cannot bhe a ground for
annulling the adjudication, Unless it is found, that at the
time when the adjudication order was passed there was no
fraudulent preference, under section 85 of the Provincial Insol-
vency Act, the Court cannot annul the adjudication order,
The fact that the ground for adjudication ceases to exist at

(1) (1920) LL.R. 42 AlL 515. (2) (1028) 24 LW, 486,
(3) (1893) 60 L.T. 864,



1940] MADRAS SERIES 445

a later stage cannot be considered, If the facts, when the — Pmmia-

. . . . . - 3 KARUPPAN
adjudication order was first passed, justify the passing of that o
order and the ground of insolvency existed then, it cannot be ARUNACHALAM..

annulled,

[Leace C.J,—You want to read something into section 35
of the Provincial Insolveney Act which is not there,]

[Bx parte French; Re Trim(l) and Gopu China Jogeyya v,
Satyancrayana(2) were referred to.]

When an adjudication order is passed it is binding only
on the petitioning creditor and the insclvent: it is not a
judgment in rem ; Official Assignee of Mudras v, O, R, M, O,
R, 8. Firm(3).

If your Lordships are not with me, the adjudication order
goes, What then should be the consequential orders 7 A
sum of Rs, 3,600 was paid by the insolvent to Periakaruppan
Chettiar, a creditor, after the order of adjudication but before
its ennulment, The insolvents and the creditor were parties
to a gross fraud, He should not be allowed to enjoy the
fruits of that fraud, Justice requires that this sum of
Rs. 3,600 should be distributed amongst all the creditors,
Under section 37 (1) of the Provincial Ingolvency Act the
Court has got power to appoint a receiver and to vest the
property in him ; See Veerayya v. Sreentvess Ruo(4).

The other assets of the insolvent debtcrs also should be
distributed amongst the ereditors,

The JupeMeNT of the Court was delivered by
Lrace C.J.—These six civil revision petitions deal Leaou C.3.
with three different matters arising out of the adjudi-
cation in insolvency of one Palani Goundan and his
son Kandaswami Goundan by the Subordinate Judge
of Coimbatore, but they may all be conveniently
dealt with in one judgment. The order of adjudica-
tion was passed on 26th September 1928 on a petition
filed by P. 8. A. R. A. R. Arunachalam Chettiar, who
alleged that the insolvents had fraudulently preferred

(1) (1882) 47 L.T. 330. (2) (1989) 2 M.L.J. 763.
(3) (1926) LLR, 50 Mad. 541,  (4) (1935) IL.R. 58 Mad. 908 (F.B.).
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another Chettiar, Somasundaram by name, by execut-
ing in his favour on 2nd June 1927 a mortgage of
immovable property. The insolvents did not enter an
appearance and the order of adjudication was passed
without opposition. On 14th Octobor 1929 the peti-
tiening creditor applied to the Court for an order, under
the provisions of section 54 of the Provincial Insolvency
Act, setting aside the mortgage in favour of Soma-
sundaram. The Subordinate Judge held that the
fraudulent preference alleged had been established and
set aside the transaction. An appeal followed to the
District Judge of Coimbatore, who allowed it. The
petitioning creditor then asked this Court to restore
the order of the Subordinate Judge in the exercise of
its revisional powers. This Court, however, agreed
with the District Judge that there was no fraudulert
preference and consequently refused to interfere with
his order. On 25th March 1935, as the result of this
Court’s decision the insolvents applied to the Sub-
ordinate Judge for the annulment of the adjudication
and a similar application was filed by a creditor,
P. R. 8. A. R, Periakaruppan Chettiar, These peti-
tions were allowed and the adjudication was set aside
under the provisions of section 35 of the Act. On
appeal the District Judge reversed this decision and
three of the petitions now before the Court, namely,
Nos. 572, 720 and 721, ask this Court to revise the
Judge’s order.

Section 35 of the Provincial Insolvency Act says
that where in the opinion of the Court a debtor ought
not to have been adjudged insolvent, the Court shall,
on the application of the debtor, or of any other person
interested, by order in writing, annul the adjudication.
The Subordinate Judge held that the Court had an
anrestricted power to set aside the adjudication where
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it was established that the order of adjudication
ought not to have been passed. The District Judge
considered that the power of the Court was restricted
to a case where it could be shown that on the materials
before it at the time of the adjudication the order
ought not to have been passed. Although at a later
stage 1t becomes apparent that the order of adjudi-
cation would not have been passed 1f the Court had keen
in possession of the whale of the facts the Court has,
in the opinion of the District Judge, no power to set
aside the adjudication.

The secticn contains no restriction on the power
of the Court to set aside the adjudication where it is
shown that the debtor ought not to have been adjudged
insolvent. The District Judge has read something in
the section which is not there and moreover his deci-
gion is opposed to principle. In the words of JamEs
L.J. in Bx parte Learoyd. Inre Foulds(l),

“a man cannot be ‘duly’ adjudged a bankrupt
unless the great requisite of all exists, that he has committcd an
act of bankruptcy. That is the capital offence of which he
must have been guilty before he can be ‘duly’ adjudged a
bankrupt,”

If no act of insolvency has been committed the
estate cannot be administered under the provisions of
the Provincial Insolvency Act and section 35 has been
inserted in the Act to give the Court power to set aside
an adjudication which ought not to have been made.
Section 35 of the Provincial Insolvency Act corre-
sponds to section 35 of the Bankruptcy Act of 1883.
Inre Hester. Ex parte Hester(2), a case which was decided
under the Bankruptcy Act of 1883, CrarLES J. said :

“Is it a case in which, if he had been adjudged bank-
rupt, the Court would say that he cught not to have been so

(1) (1878) 10 Ch.D. 3, (2) (1889) 22 Q.B.D. 632,
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adjudged ¢ These werds are undoubtedly very wide, and
mary grennds can be conceived upon which the Court might
come to the eonclusion that a dsbtor ought not to have been
adjudged bankrupt, For example, if there was no sufficient
petitioning crediter’s debt, or no act of bankruptey, or if it
turned out that the adjudication had been ebtained for some
sinister purpose, that is, some purpose foreign to the adminis-
tration of bankruptey law; all these are grounds on which
the Clowrt might be of opinion that the debtor ought not to
have heen adjudged bankrupt,”

There is here express authority for the statement that
where it is shown that no act of insolvency has in
fact becn committed the Court can set the adjudi-
cation aside on the ground that the debtor *“ought
not to have been adjudged insolvent.”

In the Bankruptcy Act of 1869 which remained in
force until the Bankruptcy Act of 1883 was passecd
there was no corresponding section to section 35, but
the Court of Appeal held that in a proper case the Court
had power to annul an adjudication ; see Hx parte
Geisel. In re Stanger(l). In that case the petitioning
creditor alleged that his debbor had committed an act
of bankruptcy by depeiting from his dwelling house
with intent to defeat and delay his creditors.  He had
failed to show that the debtor was alive in some other
place at the time. An order of adjudication was passed,
but it was set aside by the Court of Appeal on the
ground that the Court was not satisfied that the man
was alive at the time. Probate had in fact been
granted of the alleged bankrupt’s will.

The fact that a debtor does not object to an order
of adjudication being passed against him is no bar
to the granting of an application for an order setting
aside the adjudication under the provisions of see-
tion 35. In Re Helsby(2) a married woman was

(1y (1882) 22 Ch, D. 436, (2) (1898) 69 L.T. 864,
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adjudged bankrupt on the ground that she was Kf;i;‘;; .
carrying on a business of her own with her own capital. T
She offered no opposition when the adjudication was LT,
made and she allowed it to stand until ¢riminal pro-
ceedings for alleged offences against the bankruptcy
law had been instituted against her and other members
of her family. She then applied to have the adjudi-
cation set aside and it was held by the Divisional Court
that she was entitled to the order asked for because it
had become apparent that she was not carrying on
a business of her own with her own capital.

In support of his contention that the order of the
District Judge is right Mr. T. M. Krishnaswami Ayyar
has- quoted to us two cases, Bx parte French; Re
Trim(1) and Gopu Chine Jogayya v. Satyanarayana (2).
In the first of these cases, a trader having com-
mitted an act of bankruptcy,a petition was presented:
against him by two creditors and an adjudication
followed. Subsequently, the debtor moved the:
Court to annul the adjudication on the ground of:
the insufficiency of the petitioning ecreditors’ debts.!
Baconw CJ. held that the debtor cught to have
appealed against the order of adjudication within the:
twenty-one days limited for that purpose, and that:
not having done so, the publication in the Gazette’
was, under section 10 of the Bankruptcy Act, 1869,
conclusive evidence of the validity of the adjudication.
The fact that the petitioning creditors’ debt was not'
of the amount on which a petition could be based wag’
not a sufficient reason for the annulment of the adjudi-
cation. The judgment in this case was delivered on'
13th November 1882, four days before the judgment ofi
the Court of Appeal in Bx parte Geisel. Inre Stanger (3)
where it was held that section 10 of the Bankruptey:

(1) (1882) 47 L.T, 339, (2) (1039) 2" M.LT; 753, (1)
(3) (1882) 22 Ch.D. 436,

33
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Act, 1869, had no application and an adjudication
could be annulled even after the time for appealing
hadelapsed. Therefore Bz parte French; Re Trim(1)
must be taken to have been overruled. It certainly
has no application in the case before us.

In Gopu China Jogayye v. Satyanarayana(2) a
creditor applied to have an order of adiudication
annulled on the ground that the petitioning creditor’s
debt was a bogus one. KuNul Raman J. caid that
there was no doubt that but for the petition the
adjudication would not have taken place but he added :

“ Onee an adjudication takes place all the other creditors
of the debtor become interested in the matter and unless the
appellant here is able to show that the debtor did not owe any
other debts or that the dobtor was not really insolvent at the
time of the order of adjudication by thelower Court, it is not
open to him to contend that it is a case in which the order of
adjudication ought not to have been made.”

These observations cannot be accepted as a correct
statement of the law. When an adjudication has taken
place under the Provincial Insolvency Act and it bas
been shown that no act of insolvency has been commit-
ted the Court has no discretion in the matter. It
must annul the adjudication. The word used is *“ shall
and the section in this respect differs from section 21
of the Presidency Towns Insolvency Act where the
word “may " is used.

In the present case the judgment of this Court up.
holding the decision of the District Judge that there
was no fraudulent preference is conclusive on the ques-
tion whether an act of insolvency had taken place,
The decision was that there had been no fraudulent
preference and this decision is binding on all, the insol-
vents, the creditors and the mortgagee. As there was
no act of insolvency the Court is bound to annul the

{1) (1882) 47 LT, 339, (2) (1039) 2 M.LJ, 753,
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adjudication. Therefore the order of the District ~Proma-

. EARUPPAN
Judge will be discharged and the order of the Subordi-, e
nate Judge restcred with costs in favour of the —

Leacu {.J.
petitioners in Petitions Nos. 572, 720 and 721 of 1936

{one set throughout). The costs will be paid by the
petitioning creditor.

Civil Revision Petition No. 573 of 1936 arises out
of an application filed by the Official Receiver in
these circumstances, After the adjudication but before
its annulment, the insclvent paid to P. R. 5. A. R,
Periakaruppan Chettiar a total sum of Rs. 3,600,
There were five payments altogether and they were
made between 9th September 1928 and 22nd September
1931. There is no doubt here that the insolvents
and Periakaruppan Chettiar were parties to a gross
fraud. The Official Receiver applied to the Court to
direct Periakaruppan Chettiar to refund a sum of
Rs. 2,700 which the Official Receiver understood was
the total amount which had been paid by the insolvents
to this creditor. The Subordinate Judge held that the
creditor had received only Rs. 1,200 during the period
of adjudication, but as the order of adjudication had
been annulled he dismissed the Official Receiver’s
petition. An appeal followed to the Distriet Judge,
who held that Periakaruppan Chettiar had in fact
received Rs. 3,600 and directed him to pay it over
to the Official Receiver, which he did. It is common
ground that the tofal amount received by Peria-
karuppan Chettiar was the Rs. 3,600 found by the
District Judge. Periakaruppan Chettiar now asks this
Court torevise the order of the District Judge and direct
that the money be paid over to him.  Section 87 (1) of
the Provincial Insolvency Act reads as follows :—

“Where an adjudication is annulled, all sales and dis-
positions of property and payments duly made, and all acts

88=a



PERIA-
EARUPPAN
o
ARUNACHALAM,

Leacu Cd.

452 THE INDIAN LAW REPORTS [194¢

therctofore done, by the Court or receiver shall be valid, but
subject as aforesaid, the property of the debtor who was
adjudged insolvent shall vest in such person as the Court may
appoint or in default of any such appointment, shall revert to
the debtor to the extent of his interest therein on such conditions
(if any) as the Court may, by order in writing, declare.”

In Veerayya v. Sreenivasa Rao(1)a Full Bench of this
Jourt held that under this section the Insolvency
Cowrt retaing full power to give directions as to the
realization and disposal of the debtor’s assets. The
power ought not to be used arbitrarily but wsed in
the interests of the general body of creditors, which
meant that the proper order for the Court to pass
was that the appointee should continue to realize and
distribute the debtor’s property in accordance with
the provisions of the Act. The person appointed
had not all the statutory powcrs of an Official Receiver
but only such powers as the Court conferred upon him.

Section 37 gives the Court a wide discretion. The
annulment of the adjudication does not mean that the
debtor who is adjudicated is necessarily to be placed in
possession of the property which is in the hands of the
Official Receiver at the sime the adjudication is set
aside. The dirvections of the Court must depend on
the circumstances in each cagse. In this case it would
not be proper to allow Periakaruppan Chettiar, who
has been guilty of a gross fraud on the Court and on
his fellow creditors, to enjoy the fruits of his frand.
When the money was in his hauds it was not his. It
was money which was vested in the Official Receiver
and he only got possession of it as the result of the
f:aud. When the adjudication was set aside the
Official Receiver was not as such entitled to the money.
It then belonged to the insolvents, as Mr. Rajah Iyer

(1) (1935) LLR. 58 Mad. 908 (F.B.).
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concedes. The money is now in the hands of the
Official Receiver and is still the property of the debtors.
In view of their participation in the fraud we consider
that it would alse be improper to direct the Official
Receiver to pay it over to them. We are of the
opinion that the proper course in the circumstances of
this case is to direct that the money be vested in the
Official Receiver, not as Official Receiver, but as a
person appointed by the Court under the section, and
we direct accordingly. The Official Receiver will in
due course take steps to distribute the Rs. 3,600
rateably amongst the creditors who have proved in the
insolvency procecdings. He will be entitled to the
usual commission and charges. This petition has been
opposed by the petitioning creditor and the Official
Receiver. They are entitled to their costs {one set
throughout).

The remaining petitions are Nos. 1005 and 1006.
The petitioning creditor here asks that certain other
assets in the hands of the Official Receiver should be
distributed by him amongst the creditors. There are
1o special circumstances which justify an order of this
nature. The Official Receiver will be directed to
deliver the assets, other than the Rs. 3,600, to the
debtors two months hence. The pruperties will be
handed over to them then, subject, of course, to any
order of the Court which may be passed in the mean-
time. There will be no order as to costs in these
petitions. :

The Official Receiver will be allowed one set of
costs out of the estate throughout in respect of peti-
tions Nos. 572, 720 and 721, and one set in petitions
Nos. 1005 and 1006.

V.v.C.
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