
1940] MADRAS SEEIES ' 433

APPELLATE CIVIL—FULL BENCH.
Before Sir Lionel Leach, Chief Justice, M q\ J'ustice Gentle 

and Mr. Justice Krishmswami Ayyangar.

In EE A PLEADER, Bespondem .* m%
December 5 ,

Legal P m ctition ers  A c t  ( X V I l l  o f  1879), sec. 13—EigJi C ourt: 
direciing D istrict Judge to hold an  in qu iry— D istrict Judge , 
delegating h is fow& r to A dd itional D istrict Judge— L egality  
o f— M adras C ivil Courts A ct [ I I I  o f  1873), sec. 3-J.—  
A pplicab'ility  o f.

On receipt of a complaint against tlie respondent, a pleader, 
for professional misconduct, tlie High Court directed the 
District Judge to hold an inquiiy into the allegations, the ease 
falhng within section 13 of the Legal Practitioners Act. With­
out making any reference to the High Court, tlie District 
Judge directed the Additional District Judge to hold the 
inquiry, which he did, and his report was submitted to the 
High Court.

B eld , that the District Judge had no power o f delegation 
as he had been directed by the High Court to hold the inquiry 
himself, and that the findings of the Additional District Judge 
could not be accepted ex  'post fa c to  and should he set aside.

When the High Court directs a District Judge to hold an 
inquiry into a charge o f professional misconduct, the District 
Judge does not hold the inquiry under the Legal Practitioners 
Act but under the order o f  the High Court. He has no autho­
rity under section 3-A of the Madras Civil Courts Act, 1873, 
to transfer that duty to the Additional District Judge.

N o t ic e  under section 13 (6) of the Legal Practitioners 
Act issued to a First-Grade Pleader, Coimbatore, 
calling upon him to show cause why he should not be 
dealt with under the disciplinary jurisdiction of 
the High Court for grossly improper conduct in the 
discharge of his professional duty.

T. B. VenJcatarama Sastri (with him M . Krishna Blmrathi) 
for respondent.—I take a preHminary ohjeetion that the

* Jra fc a Pleader.
8 2 ,



A Pmadeu, inquiry lield is illegal and this Court cannot take action on it.
In re. section 13 of the Legal Practitioners

Act. The High Court directed the District Judge to hold 
the inquiry. The District Judge delegated his power to the 
Additional District Judge. This is illegal. Under the section 
where a High Court names a particular person to hold the 
inqniry, he alone has the power. He has no authority to 
delegate ius power to another person. When a person 
other than the one named by the High Court has held the 
inquiry, the High Court cannat approve of it. When a 
case is sent for a finding to the District Judge, he alone 
must inquire and submit the iindings; Salri v. Ganeski{l), 
All Sker Khan v. Aimed Vllali Khan{2) and Labh Singh v. 
Mam Lal{^) On the analogy of those cases I submit that, 
when the District Judge is du'ected to hold the Inquiry by the 
High Court, he alone must conduct it. The inquiry made by 
a difterent person, is illegal and his report cannot be consi­
dered. Section 3-A of the Madras Civil Courts Act apphes to 
the functions he has to discharge under that Act, vi?,., hearing 
o f civil suits and appeals. That power cannot be availed of 
for this purpose. It does not apply to a matter like the 

present which comes up to him by delegation. The proceed­
ings under the Legal Practitioner ? Act are not o f a civil 
nature. The District Judge has no authority to delegate 
his power and the inquiry made by the Additional District 
Judge is illegal and cannot be considered.

The Advocate-General {Sir A. lirishnaswami Ayyar) for the 
Crown.—The respondent has not taken this objection in the 
lower Court. On the other hand he acquiesced and took 
part in the proceedings, go he cannot be allowed to raise the 
objection now. The words “ after such inquiry as it thinks 
fit” in section 13 of the Legal Practitioners Aot are wide 
enough to permit the High Court to give approval to the 
inquiry made by the Additional District Judge when the 
High Court thinks that the inquhy is proper. If the High 
Court is satisfied with the present inquiry, it can act on it 
though not made by the District Judge. The District Judge 
has got authority to delegate his power under section 3-A of 
the Madras CivU. Courts Act. The words “ any other law
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for the time being in force ” include tlie Legal Practitioners 
Act. The inquiry to be held by the District Judge is a 
function assigned to him as a Court. The normal incidents 
of that Court are therefore attracted. If the High Court has 
the power to direct the District Judge to make the inquiry 
under section 13 of the Legal Practitioners Act, then it 
becomes a function of the District Court by law, and the District 
Judge can transfer the case to the Additional District Judge 
by virtue of section 3-A .of the Madras Civil Courts Act. 
[Sections 3-A, 12 and 13 of the Madras Civil Courts Act were 
referred to.]

[L each  C.J.— This is neither a civil suit nor a civil appeal. 
Under what law can the District Judge transfer the inquiry 
which the High Court d.rected him. to hold ?]

The Letters Patent authorises the High Court to 
remit cases. On remittal it becomes the function of the 
District Judge and he can assign the duty to another person 
under section 3-A of the Madras Civil Courts Act. The Legal 
Practitioners Act is included in the words “ any other law 
for the time being in force ” mentioned in section 3-A. So the 
delegation of the power by the District Judge to make the 
inquiry is legal and the High Court can consider the report 
sent by the Additional District Judge. At best it is a question 
of procedure. It is not a question of inherent incompetency. 
Even if the procedure followed is irregular, the party submitted 
himself to the inquiry made and acquiesced in it, No injustice 
is caused to the party and there is no allegation to that effect. 
In these circumstances the inquiry by the Additional District 
Judge is legal and his report can be considered by the 
High Court. [National Telephone Company, LAmited v. 
Postmaster-̂ êneral{ i) was referred to,]

T, R. Venhatarama Sastri in reply.—The words “ any 
other law for the time being in force ” in section 3-A apply 
to special Acts such as the Indian Divorce Act, Indian Com­
panies Act, Indian Succession Act, etc., and does not apply to 
the Legal Practitioners Act, the proceedings of which are not 
of a civil nature. The power delegated to the District Judge 
is personal and not a duty which he has to discharge 
under the Madras Civil Courts Act. The power to conduct 
the inquiry does not come under section 3-A and it k
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A PISAOEB, a function delegated to him by the High Court to discb,a.rge it 
personally and he has no authority to transfer his power to 
another person. So the inquiry is illegal and the High Court 
cannot consider the report.

Cur. adv. vult.
ORDER.

lbace c j. LeacH' C.J.—The respondent is a pleader practising 
in the Coimbatore District. In February 1937 one 
G'. Thiminappa, a merchant, residing and carrying on 
business in Bellary, presented a petition to this Court 
in which he charged the respondent witlx pi-ofessional 
misconduct. The Coiu‘t considered that the charges 
made called for inquiry and passed an order directing 
the District Judge of Coimbatore to hold the inc[uiry. 
the case falling within section 13 of the Legal Practi-̂  
tioners Act. When the matter came before the 
District Judge the petitioner filed a statom,ei)t in which 
he said that he was satisfied that the respondent, who 
had been bis pleader for a considerable time, had not 
acted 'mala fide, and that his claim ha.d been settled 
by the respondent, and he wished to withcbaw the 
petition. In the circumstances, the District Judge 
thought it unnecessary to proceed with the inquiry 
and submitted the record to this Court with, his 
remarks. This Court considered that the District 
Judge should have proceeded with the inquiry, 
notwithstanding that the petitioner had expressed 
a d.esire to withdraw the petition. Where the Court 
has reason to beheve that a practitioner may have' 
been guilty of professional misconduct it cannot allow 
proceedings to be dropped as the result of an agreement, 
between the complainant and the practitioner or even, 
if the complainant without any agreement does not. 
wish to proceed with the matter.

By an order dated 7th March 1939 the Court 
remanded the case to the District Judge with direction
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to proceed. Without reference to this Court 
District Judge directed the Additional District Judge 
to hold the inquiry, -which he did, and his report is 
now before us. Mr. Venkatarama Sastri on behalf of 
the respondent has raised a preliminary objection. 
He says that, inasmuch as the inquiry has been 
conducted not by the District Judge, who was directed 
to hold the incjuiry, but by the Additional District 
Judge, it is unlawful and the Court cannot take 
action on it. In other words, he says that the District 
Judge, having been ordered to hold the inquiry, could 
not delegate his power to the Additional District 
Judge and that this Court is precluded from giving 
approval ex post facto to the inquiry conducted by the 
Additional District Judge. The learned Advocate- 
'General has contended that if the Court is satisfied 
■with the report it can take action on it. He has also 
contended that the District Judge had full power by 
reason of section 3-A of the Madras Civil Courts Act, 
1873, to transfer the matter to the Additional District 
Judge. Further he has said that, inasmuch as the 
respondent did not take objection to the Additional 
District Judge holding the inquiry when the matter 
was in the District Court but appeared and took 
part in the proceedings throughout, he cannot now 
be allowed to raise the objection.

I will deal first with the argument advanced by 
the learned Advocate-General that the finding of a 
tribunal of inquiry can be accepted notwithstanding 
that the tribunal was not appointed by the Court for 
the purpose. The opening clause of section 18 of the 
Legal Practitioners Act is in these words •.

“ The High Court may also, after sucli inquiry as it 
thinks fit, suspend or dismiss any pleader or mukhtyar holding 
a certificate as aforesaid.*’
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APiHADKB, It is said that the words “ after such iiiqiiiiy as it 
thinks fit ” leave it open to the Court to give approval

LmAOH OJ. j  u n a b le  to  a cc e p t th is  a r g u m e n t.

The Act contemplates the High Court directing an. 
inquiry before action is taken. The Court has duties 
to perform under the Act and the first duty is to 
nominate a person or persons to hold the inquiry into 
the alleged misconduct. Unless the tribunal is consti­
tuted beforehand, the inquiry, in my opinion, cannot 
be lawful. I regard the suggestion that approval of a 
tribunal may be given ex post facto as being repugnant 
to the spirit of the Act and the wording of section 13.

The argument that, because no objection was- 
raised in the District Court to the Additional District 
Judge conducting .the inquiry, he cannot be allowed 
to raise the objection now is also one which I cannot 
accept. If the tribunal which conducted the inquiry 
was not validly constituted, acquiescence in the 
proceedings would not turn it into a lawful tribunaJ. 
If illegal in its inception, illegal it would remain.

The only argument which calls for serious considera­
tion is the argument that section 3-A of the Madras 
Civil Courts Act gave the District Judge power to 
direct the Additional District Judge to conduct the 
inquiry. That section reads as follows :

“ When in the opinion of the High Court, the state of 
business pending before the Judge of any District Court 
(hereinafter called the District Judge) so requires, the Local 
Government may appoint one or more Additional District 
Judges to that Court for such period as they may deem neces­
sary. The Additional District Judges so appointed shall 
discharge all or any of the functions of the District Judge, 
under this Act or any other law for the time being in force 
which the District Judge may assign to them, and, in the 
discharge of those ftmctions, they shall exercise the sam©: 
powers 4s the District Judge.”
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i n re.

L kach  O J ,

Therefore an Additional District Judge may 
lawfully deal with matters which come within the pro­
vince of the District Judge under the Act or any other 
law for the time being in force. The Civil Courts Act 
only refers to civil suits and appeals from Judges 
.subordinate to the District Judge. The matter now 
before us is neither a suit nor an appeal. The learned 
Advocate-General has, however, said that the present 
case falls within the words “ or any other law for the 
time being in force 1 consider that the Legislature 
had here in mind Acts such as the Indian Companies 
Act, the Indian Divorce Act and the Succession Act, 
which confer upon a District Judge jurisdiction in 
specified matters. If there were a clause in the Legal 
Practitioners Act which directed the District Judge 
to hold the inquiry in a case like the present one he 
certainly would have power under section 3-A of the 
Madras Civil Courts Act to assign the inquiry to the 
Additional District Judge, but there is nothing in 
the Legal Practitioners Act which directs the District 
Judge to hold the inquiry. The Act leaves the matter 
entirely in the hands of the High Court. The High 
Court and not the Act nominates the tribunal. There­
fore when the High Court directs a District Judge to 
hold an inquiry into a charge of professional mis­
conduct the District Judge does not hold the inquiry 
under the Act but under the order of the High Court. 
Before a District Judge can be allowed to pass on his 
duty to some one else there must be very clear autho­
rity for his action. Certainly the Madras Civil Courts 
Act does not provide it. In my opinion, the District 
Judge having been directed by this Court to hold the 
inquiry he had no power of delegation. -No doubt he 
thought that he had authority under section 3-A of 
the Madras Civil Courts Act to transfer the duty to
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liBAOH, OJ,

the Additional District Judge, but I consider that in 
.so doing he erred. It would have been a different 
-.matter if he had received the sanction of this Court 
beforehand, but he directed the Additional District 
Judge to hold the inquiry without rna.king any reference 
to this Court,

It follows, from what I have said that I am not 
prepared to read section 3-A of the Madras Civil 
.Courts Act in the way suggested by the learned 
Advocate-General and I feel bound to uphold the 
preliminary objection raised on behalf of the 
respondent. The findings of the Additional District 
Judge will be set aside and the District Judge directed 
to hold a fresh inquiry into the allegations made 
against the respondent and present his own report to 
this Court in due course. In order to prevent any 
misunderstanding I would add that this Court has not 
considered the findings of tlie Additional District Judge 
and will deal with the charges against the respondent 
merely on the report of the Disitrict Judge when it is 
submitted.

Ge n t l e  J.— I agree.

K eish n a sw a m i A y y a n g a r  J.—I ag]'oo.
v.v.c.
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