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desire to express any opinion upon this aspect of
the matter.
The appeal therefore fails and is dismissed with
costs of respondents 9 and 10.
G.R.
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than the father and to recover possession of the plaintiff’s
share in the property alienated, the inference of an unequivocal
intention to separate from the family, which a suit for partition
in the technical sense of the term as understood in Hindu law
gives rise to, cannot follow. In order that the institution of
a suit by a member of a joint Hindu family to set aside an
alienation by another member of an item of joint family pro-
perty as not binding on him and to recover his share therein
might be taken as evidence of an explicit declaration by the
member to hold the share which he seeks to recover in
geveralty, there must be a clear indication to that effect in
the plaint or there must be some other evidence to show that
it was his intention to so hold the share which he seeks to
recover. In the absence of any such intention expressed in
the plaint, the conduct of the parties either during the course
of the litigation or subsequent thereto must be considered in
determining this question of intention.

Where a member of a joint Hindu family consisting of
himself and his son purports to alienate, not his share in the
items of the joint family property, but, the entirety of those
items including his son’s share therein, as the father and the
managing member for family necessity, no question of any
severance of status will result from such alienations.

An alienation by a member of a joint Hindu family of
hig share in-the whole of the joint family property or in any
part thereof does not sever his status from the family and
make him a divided member even in respect of the property
alienated and the mererecovery by the other members of their
shares therein' will not alter the status of the family. It
rests on them to signify their intention unequivocally to hold
the said shares separate from the alienor. In the absence
of suchexpression of intention, the presumption will be that
they intend to hold the shares as joint family property.

Observations of Buasuyam Avvaxcar J. in Adyyegers
Venkataramoyye v. Atyyagars Raemayya(l) and Kandasomy
Udayan v. Velayutha Udayan(2) relied upon.

Interpretation placed upon the observations of Brasuyam
Avyavear J. in Aiyyageri Venkataramayye v. Aiyyagars

(1) (1902) LL.R. 25 Mad. 690, 696, 717 (T.B.).
(2) (1026) LL.R. 50 Mad. 320, 326.
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Ramayya(l) by Ramesam J. in Lakshmi Achi v. Narayanasami
Naiker(2), disapproved. '

APPEAL against the decree of the Court of the Subordi-
nate Judge (Principal) of Rajahmundry in Original
Suit No. 31 of 1929.

P. V. Vallabhacharyulu for appellants.

Advocate-General (Sir A. Krishnaswami Ayyar)
and P. Satyenarayonareju for rvespondents 1 to 46.

47th respondent was not represented.

Cur. adv. vult.

The JrpemeNT of the Court was delivered by
VENKATARAMANA Rao J.—This is an appeal from the
judgment and decree of the learned Subordinate Judge
of Rajahmundry dismissing the plaintiffs’ suit for
possession of a half-share in certain immovable
properties described in schedule B to the plaint. The
said properties admittedly belonged to one Suryanara-
yanaraju and his son Venkatapatiraju, It is the

plaintiffs’ case that the said properties were leased in.

1868 by Suryanarayanaraju as the father and head
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of the joint family consisting of himself and his son

- Venkatapatiraju for a period of fifty years, that
subsequent to the said lease the said Suryanarayanaraju
and Venkatapatiraju became divided in status, that
Venkatapatiraju was entitled in severalty to a half
share in the said properties, and that on the death of
his widow Butchi Bangarayya on 21st January 1927
the first plaintiff became entitled to the said half-share
as the next reversioner. The defendants trace their
title to the entirety of the said properties to the
father Suryanarayanaraju who alienated the reversion
in the said lands. Their case is that there was no

(1) (1902) LL.R. 25 Mad. 690, 696, 717 (F.B.),
(2) {1929) LLR. 53 Mad, 188, 195.
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division in status between the father aund the son and
on the death of the son the whole of the properties
survived to the father by swvivorship and he was
competent to alienate the same and confer a good
title upon them. They also deny the rclationship
of the first plaintiff to Venkatapativaju. Two questions
fell to be decided by the lower Court: (i) whether the
first plaintiff was the next reversioner to Venkataptiraju
and (i) whether there was a division in status between
Venkatapativaju and his father Suryanarayanaraju.
On the first question the learned Subordinate Judge
held that the first plaintiff had not made out his title
as the next veversioner ; but on the second question
the learned Subordinate Judge held that there was a
division in status between Venkatapatiraju and his
father Suryanarayanaraju by reason of the judgment
and decree in Original Suit No. 8 of 1878 on the file of
the District Court of Godavari. As an adverse finding
on either of the issues entailed a dismissal of the
plaintiffs’ suit, the learned Subordinate Judge dis-
missed the suit.

The first plaintift died during the pendency of the
suit. Plaintiffs 2 and 3 are alienees of a portion
of the suit properties from the first plaintiff subsequent
to the death of Butchi Bangarayya. Plaintiffs 4 and 5
were brought on record as the legal representatives of
the first plaintiff. This appeal is by plaintiffs 3, 4 and
5. There is also a memorandum of objections by the
alienee-defendants objecting to the finding as to
divisicn in status.

The main point urged by Mr. Vallabhacharyulu on
behalf of the appellants is that the learned Judge in
the Court below in arriving at the finding regarding
relationship has not given due effect to two important
documents in the case, namely, Exhibits AA and Z-11.
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He contends that the oral and documentary evidence RAMA°UBBA

were not properly appreciated by the learned Judge.

[His Lordship considered the oral and documentary
evidence in the case and held, reversing the finding
of the Court below, that the title of the first pla,mtlff
as next reversioner to Venkatapatiraju had been made
out, and proceeded :]

The learned Advocate-General who appeared for
the alienees did not advance any argument which
would enable us to come to a different conclusion
on this matter but he contended that apart from this
finding if he could show that the son died undivided
from his father, the plaintiffs would be out of Court
and that the finding of the learned Judge that the
decree and judgment in the prior litigation operated
as a severance in status was wrong. We are inclined
to think that this contention is well-founded. It is
now settled law that a coparcener can become separate
in estate by an unambiguous declaration of his intention
to separate himself from the family. It is enough
for us to refer to the latest decision of the Privy Council
in Ram Navain Sabu v. Musammat Makhna(l) where
Sir GEORGE RANKIN cites with approval the following
passage from the judgment of Sir GRORGE LOWNDES in
Bal Krishng v. Rom Krishna(2).

“TIt is nowsettled lawthat aseparation may be effected
by a clear and unequivocal intimation on the part of one
member of a joint Hindu family to his co-sharers of his desire
1o sever himself from the joint family. This was laid down in
Suraj Narain v, Igbol Narain(3). The question was further
examined in Girjs Bai v. Sodashiv Dhundiraj(4) and the
principle was re-affirmed.”

(1) TL.R. [1939] AlL 680 (P.C.).
(2) (1931) L.R. 58 L.A. 220 ; L.L.R. 53 AL 300,
(3) (1912) L.R. 40 LA, 40 ; LL.R. 35 AlL 80,
(4) (1916) L.R. 43 LA, 15! ; LL.R. 43 Cal. 1031, 1047.
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In Girja Bai’s case(l), after pointing out that a
separation involving the severance of joint status is
distinet from the de fucto division into specific shares
of the joint property, their Lordships proceeded to
explain :

“The former was a matter of individual decision, the
desire on the part of any one member to scver himself from
the joint family and to enjoy his hitherto undefined or
unspecified share separately from the others without being
subject to the obligations which arise from the joint status.”

Thus the test laid down is the intention to sewer
oneself from the jount family. The question we have
therefore to determine is, did the son intend to sever
himself from the father ?  As pointed out in Girja Bai
v. Sadashiv Dhundiraj(1), the intention to  become
separate may be evidenced in many different ways,
either by explicit declaration or by conduct. If it is
an inference drawn from conduct it will be for the
Cowrt to determine whether it was unequivocal and
explicit. The institution of a suit for partition by a
member of a joint family against the other members.
has always been taken to be a manifestation of an
unequivocal intention to separate himself from the other
members of the family. As pointed out in Kewal
Nain v. Budh Singh(2), the commencement of a suit
for partition would effect a separation from the joint
family. Their Lordships found in that case that by
the plaint the plaintiff claimed a fifth share in the joint
family property and that the claim amounted to an
intimation to the co-sharvers of the plaintiff of an
unequivocal desire for separation from the joint family.
Therefore a suit must in substance be a suit for partition
with a desire on the part of the plaintiff to hold his

(1) (1916) L.R. 43 T.A. 151 ; L.L.R. 43 Cal, 1031,
(2) (1917) LL.R. 39 ALl 408 (P.0.).
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share in severalty without being subject to the Ramasvssa

. PR . . . RAYA
obligations of the joint status. Having these principles s

. . . vy . ANAPATHI-
in view, we have to see whether the prior litigation was RATT.

a suit for partition and the decree and judgment therein  vpggars.
operated as a severance in status. The prior litigation ®4¥ava R0 J-
was commenced by a suit by Venkatapativaju in the
Distriet Court of Godavari in 1878 (Original Suit Ne. 8
of 1878). A copy of the plaint was not filed in the
lower Court because an authentic copy was not availa-
ble, but, as a printed copy of the said plaint in the said
suit which came up in appeal before this Court was
available, we had it marked in this appeal. A reference
to the plaint shows that the plaintiff sought to set
aside several alienations made by his father including
the leases which were executed on 1st and 2nd October
1868 in favour of the second defendant and the father
of the third and fourth defendants in that suit. The
plaint was confined only to the property alienated.
No doubt there was an assertion made in the plaint
that the alienations comprised the entire joint family
property but that was not a correct statement of fact
since there was other property which was not alienated
but was alienated by the father or the son subsequent
to the date of the suit. The plaint alleged that the
plaintiff demanded all the defendants to make over
his half share in each of the properties and they refused
to do so and therefore he claimed possession of a half
share therein. The demand for delivery of possession
of a half share could only be on the alienees because
the father was admittedly out of possession and there
was no evidence of any demand made on the father
prior to the said litigation. The plaint does not men-
tion whether there was any movable property belonging
to the family or whether there were liabilities of the
family and it was not framed in the way a plaint in a
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suit for partition would have been framed. In answor
thereto, the defendants contended that it was not
open to the plaintiff to recover his half share without
suing for a partition. The judgment in that suit
confirmed all the alienations including the leases and
set agide only two gifts of the joint family property
made by the father, one made in favour of the plaintiff’s
sister and the other in favour of the guru of the family.
The actual decree in the suit was that the plaintiff as a
coparcener with the first defendant be put in possession
of a half share of the lands gifted away and in regard
to the rest of the properties the suit was dismissed.
There was no declaration as in a partition suit that the
plaintiff and. the first defendant were entitled to equal
shares in all the joint family properties and that in
regard to lands covered by leases the plaintiff would be
entitled to recover possession of a half share on the
termination of the leases. No account of joint family
property was directed to be taken nor an account of
any liabilities and no declaration was given in regard
thereto, whereas, if it was intended to he a suit for
partition, the Court would have raised an issue as to
the assets and liabilities of the joint family and ascer-
tained what they were and effected a division thereof.
The case was carried in appeal and, the appellate Court
confirmed the above decision except in regard to a
small item. It is thus clear that the said suit was not
a suit for partition. Where a suit in substance is not
one for partition but to set aside an alienation by the
father or a managing member other than the father and
to recover possession of the plaintiff’s share in the
property alienated, the inference of an unequivocal
intention to separate from the family, which a suit for
partition in the technical sense of the term. as under-
stood in Hindu law gives rise to, ‘cannot follow. But
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it is contended by Mr. Vallabhacharyulu that an BaMisvmes-
alienation by a member of his share in the joint family o
property operates as a severance in status and he RAIV.
becomes a divided member of the family from the Vswzaza.
date of alienation and if the alienation relates to a "™ ¥4
share in a particular item, in respect of that item.
A suit for recovery by the plaintiff of his share from
the alienee would according to him be a clear indi-
cation on his part to hold his share in severalty
when recovered ; and the first plaintiff must therefore
be deemed to have become divided in status from
his father by suing to recover his share. Before
examining the soundness of this contention it may
well be stated that the father did not purport to
alienate his share in any item but purported to
alienate the entirety of the items including the son’s
share therein as the father and the managing member
for family necessity and no question of any severance
of status would result from such alienations, assuming
that an alienation would entail the legal consequence
of division in status as contended for. But in our
opinion an alienation by a member of his share in
the whole of the joint family property or in any part
thereof would not sever his status from the family
and make him a divided member in respect of the
property alienated. The preponderance of judicial
opinion in this Court has been in favour of this view.
In Asyyagari Venkataramayya v. Aiyyagars Ramayya(l)
BrasHYAM AYVANGAR J. expressed himself thus :
‘“ An undivided member of a family, though he may
alienate either the whole or any part of his individed share, will

continuz to be an undivided member of the family withrights
of survivorship between himself and theremaining membersin

(1) (1902) LL.R. 26 Mad. 690, 696, 717 (F.B.).

30
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respect of all the joint family property other than what he hag
transferred.”

In the learned Judge’s view he would be an
undivided member even in respect of the shares of the
other members in the property alienated. This is in
accord with the strict theory of Hindu law which does
not recognize alienation as a mode of severance of a
joint family. The notion that it would operate as a
severance was based on the analogy of English law
where a joint tenancy would be disrupted by an
alienation of his share by the joint tenant. But the
concept of a joint tenancy and the legal incidents
attaching thereto are not the same as in the case of
a joint Hindu family. It is wrong therefore to infer
the same legal consequences from an act which
operates differently under different systems of law.
A Bench of this Court in Lakshmi Achi v. Narayana-
sami Natker(l) has taken the view that a member
would become divided in respect of the property
alienated by him and Mr. Vallabhacharyulu relies on
the observations of RaMusam J. in that case. Refor-
ring to the observations of BHASHYAM AYYANGAR J. in
Aiyyagars Venkatoramayye v. Avyyegers Bomayye(2),
Rawvesam J. remarks as follows :

“If a member of an undivided family sells the whole
of his share in some of the family properties or part of his
share in such properties but not in other properties, it may be
that he continues undivided with the other members in respect
of the properties other than those in which the whole or part
of his share has been transferred and this is all that the observa-
tion at page 717 amounts to. It almost implies that so far as
the properties in which the whole or part of the member’s share
is sold are concerned, he must be regarded as divided from the
other members.”

(1} (1920) LL.R. 53 Mad. 188, 195, (2) (1902) LL.R. 25-Mad, 690 (£.B.).
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With all respect to the learned Judge, the inter- Ramasvesa-
pretation placed by him on the observations of Buasg.

vaM AYvaNcar J. does not appear to be correct, In FATAPIE:

support of his view BHASHYAM AYYANGAR J. referred yoom..

to Qurulingaps v. Nondaps(1;. On arefevence to that #4wana Rao J.
case it will be seen that the following observations of -
the Chief Justice in that case are directly against the
view of RaMesam J :

“ Tt seems to follow from it that the sale of a coparcener’s
interest in joint family property cannot affect the position of
such coparcener in the joint family or alter the rights of the
several coparceners inter se. . , Basappa’s (alientaing coparce-
ner's) rights to succeed to his brother’s shares by survivorship
were not therefore affected by the sale of his interest in the
last item of joint family property to Gurpadappa so long as the
purchaser did not proceed to work out his rights by partition.”
This is a definite pronouncement that an alienating
coparcener continues undivided even in respect of the
share of the other members in the property alienated
so that on the death of any member he will succeed to
his share by survivorship along with the other mem-
bers. In Kandasamy Udayan v. Velayutha Udayan(2)
a view different from that of RaMEsAM J. was
expressed by DEvADOSS J':

“When a coparcener brings a suit for a declaration
that an alienation by another coparcener is not binding on
him and for hig share of the property alienated the Courb
gives him a decree for his share, if it finds that the alienation
is not binding on the plaintiff. Bus his share does not become
absolutely his, for, the alienating coparcener still continuesa
member of the joint family, and on a suit for partition by him
the property alienated may fall to his share in which case the
alienee would be entitled to get it. . . . When a member of
ajoint Hindu family sues to set aside an alienation made by
another coparcener that suit is not for partition and does not
involve necessarily the status of division between him and the
other members of the joint family.”

(1) (1898) LL.R. 21 Bom, 797 803, (2) (1926) LL.R, 50 Mad. 320, 326,
31 '
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The view of the learned Judge appcars to be that
the fact that the alienating coparceners recover their
shares would not ipso fuclo effect a severance in status
in respect of the property alicuated because at a final
partition the share alienated may be set apart for the
alienor’s share which would be taken by the alienee.
There is authority for the view that the mere recovery
by a coparcener of his share in the property alienated
would not prevent the alience from bringing a suit
for a general partition and have the property alienated
allotted to his share; vide Henmendas Romdeyel v.
Velubhdes(l). We do not think it necessary to exa-
mine the soundness of this view. If the correct prinei-
pleis that alienation per se by a member of his share in
joint family property or part thereof does not operate
as a soverance in status in respect of the property
alienated the mere recovery of their shares by the
other members would not alter the status of the
family. It would therefore vest on them to signify
their intention unequivocally to hold the said sharcs.
separate from the alienor. In the absence of such
expression of intention, the presumption would be
that they intend to hold the shares as joint family
property. And the same legal conscquences do not
therefore follow from a suit by a plaintiff to set aside
an alienation by his coparcener of a certain item of
property as not being binding on him and to recover
the plaintiff’s share therein, as would follow from a suit
for partition, without more. If the institution of such
a suit should be taken as evidence of an explicit decla-
ration by the member to hold the share which he seeks
to recover in severalty there must be a clear indication
to that effect in the plaint or there must be some

(1} (1918) I.L.R. 43 Bom. 17.
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other evidence to show that it was his intention to so Ramasvsza-
hold the share which he secks to recover. The Court RfA
will have to determine if there was any such intentjon “*ATar==
expressed in the plaint and come to a conclusion on vy,
the point. In its absence, the conduct of the partips RAMAYA Rao 5,
either during the course of the litigation or subsequent
thereto will have to be considered in determining this
question of intention. The decree in this case pro-
vides that the plaintiff as coparcener with the first
defendant should recover the share. It would seem
to indicate that no severance in status between the
plaintiff and his father was effected. The judgment
of the learned District Judge in Original Suit No. 8 of
1878 was pronounced on 30th September 1879. One
of the alienations which have been set aside by the
judgment was, as already observed, a gift made by the
father in favour of his daughter Venkayya the plain-
tiff’s sister. On 23rd June 1880, Venkayya executed
a mortgage with possession (Exhibit XT) in favour of
one Ramayya and this document was attested both
by the plaintiff and his father. Therefore though the
alienations were set aside the plaintiff confirmed the
alienation The appellate judgment in the case is
Exhibit N, dated 26th October 1880. On 30th
August 1882 the plaintiff in Original Suit No. 8 of
1878, by Exhibit DDeffected a sale of the joint family
property which was not included in the suit. In that
sale the recital is : ‘‘ the house site which has been
acquired by our ancestors and which is continuing in
our possession ”’, thus clearly indicating the jointness
of the family. In Original Suit No. 8 of 1878, as the
decree of the learned District Judge. confirmed the
leases and dismissed the suit as against the lessees,
costs were awarded against the plaintiff. The lessees
were executing the decree for costs against the son
31-a
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Venkatapatiraju but before exccution was completed
he died. Therveupon the father Suryanarayanaraju
wag brought on as his legal representative under the
description of ““ undivided father . In execution the
reversion in the suit property was sought to be attached,
The objection taken by the father was that as the entire
interest of the son devolved on him by survivorship
the property could not be attached. This objection
was upheld and the exccution petition was dismissed.
Thus the lessees were unable to recover costs. These
proceedings probabilize the contention of the defend.-
ants that the prior litigation did not effect a partition,
that the son and the father were undivided in status
and that the persons whose interest it was to assert
that they were divided did not do so. It would be
hardly likely that if the son was divided in status from
the father, the son’s widow would not have been
brought on record and the son’s separate interest
would not have been attached and the money due to the
lessees for costs would not have been recovered.
In 1890 the father effected an alienation of the reversion
in the land but no objection was taken by the widow
though she lived up to 1927. The conduct of the
widow from the date of the death of her husband up
to 1927 for a period of over forty years in not asserting
any claim to succeed to her husband’s interest renders
probable that the son and the father were undivided
in status. Exhibit I1I, dated 28th November 1894,
lends support to this view. It is a deed of relinquish-
ment executed by the son’s widow in favour of one
Ramaraju, an alienee from the father of one of the
items which was covered by the suit, Original Suit
No. 8 of 1878, What was relinquished under the said
document was the maintenance right” owned by
her. Further there is evidence in the case on behalf
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of the defendants that the father and the son continued Ranasvssa-
RAYA

to live and mess together. We see no reasen why we  w
should not act on that evidence as it is consistent ("‘ﬁi;’é?m'
with the testimony afforded by the documentary vewgars-
evidence. On a consideration of the entire evidence ®*'4¥4 Rao J.
we have come to the conclusion that by the litigation
in the prior suit the father and the son did not become
divided m status and that Suryanarayanaraju, after
the death of the son, was competent to alienate the
reversion in the lands.

In this view the plaintiff’s suit fails and the appeal
is dismissed with costs.

The memorandum of objections is dismissed. No

costs.
N.S.




