
desire to express any opinion upon this aspect of
the matter.  ̂ kbI e« ma.

The appeal therefore fails and is dismissed with 
costs of respondents 9 and 10.

G.E.
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Before Mr. Justice VenJcatarcmmia Rao and Mr. Justice 
Abdur Rahman.

CHIMALAKONDA EAMASUBBAEAYA SASTRI a n d  t w o  1939,̂
OTHERS (P laIN T II’I ’S 3 TO 5), APPELLANTS, August -5 .

V.

GAITAPATHIRAJU VENKATA APPALANARASIMHA- 
RAJU AND F ok ty -s ix  o th e rs  (D e fen d a n ts  1 t o  14,16 

TO 33, 35, 36 AND 38 t o  49 and Second 
P la in tif]?), R espondents.*

Hindu Law—Partition—Declaration of intention to sever—  
Alienation by coparcener of his share in whole or part of 
joint family property-—-Severance in stains, if  effected by, at 
least as regards property aliemted —  Recomry by 
other coparceners o f their shares in property alienated—  
Effect of—Suit by coparcener to set aside alienation by 
another coparcener of item of joint family and to recover 
Ms share therein—Evidence of explicit declaration by plain­
tiff to hold share sought to be recovered in severalty, if—  
Father or other manager—Sale by, of entirety of items of joint 
family property as manager and for family necessity—  
Severance in status, if effected by— Smi b f son or other 
member for declaration that aliemiion is m t binding on Mm 
and for recovery of Ms share in property alienated—Suit fm- 
partition, if— Severance in status, if effected by .

Where a suit in substance is not one for partition but to set 
aside an alienation by the father or a managing member other

* Ajjpeai ITo. 6 i  of 1936
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V .''Ganapathi.
K A J I T .

R.AMASUBBA. thciii tliB fatlier and to recover possession of the plaintiff’s 
share in the property alienated, the inference of an unequivocal 
intention to separate from the family, which a suit for partition 
in the technical sense of the term as understood in Hindu law 
gives rise to, cannot follow. In order that the institution of 
a suit by a member of a joint Hindu ftimily to set aside an 
ahenation by another member of an item of joint family pro­
perty as not binding on him and to recover his share therein 
migiit be taken as evidence of an explicit declaration by the 
member to hold the share which he seeks to recover in 
severalty, there must be a clear indication to that effect in 
the plaint or there must be some other evidence to show tha,t 
it was his intention to so hold the share which he seeks to 
recover. In the absence of any such intention expressed in 
the plaint, the conduct of the parties either during the course 
of the litigation or subsequent thereto must be considered in 
determining this question of intention.

Where a member of a joint Hindu family consisting of 
himself and his son purports to alienate, not his share in the 
items of the joint family propertybut^ the entirety of those 
items including his son’s share therein, as the father and the 
managing member for family necessity, no question of any 
severance of status will result from such alienations.

An alienation bj?' a member of a joint Hindu family of 
his share in the whole of the joint family property or in any 
part thereof does not sever his status from the family and 
make him a divided member even in respect of the property 
alienated and the mere recovery by the other members of their 
shares therein will not alter the sta,tus of the family. It 
rests on them to signify their intention unequivocally to hold 
the said shares separate from the alienor. In the absence 
of such expression of intention , the presumption will be that 
they intend to hold the shares as joint family property.

Observations o f Bhash.ya.m J. in Aiyymjari
VenMtaramayya v. Aiyyagari Rmrmjya{l) and Eandasamy 
Udayan v. Velayutka 'Udaymi{2) relied upon.

Interpretation placed upon the observations of BhashyAM 
At̂ 's'Angae J. in Aiyyagari VenJcataramayya v. Aiyyagari

(I) (1902) I.L.B. 25 Mad. 690, 696, 717 (F.B.).
(2) (1926) I.;L.R. 50 Mad. 320, 326.



Ramayya{\) by Ramesam J. in LahsJimi AcM v. Namyamsami Ramasubba . 
No,iJcer(2), disapproved.

Ganapathio
A ppeal  against the decree of the Court of the Subordi- 
nate Judge (Principal) o f Eiajahmundrj in Original 
Suit N o. 31 o f 1929.

P. V. Vallabhacharyulufor appellants.
Advocate-General {Sir A. KrisJinaswami Ayyar) 

and P. Satyanarayanaraju for respondents 1 to 46.
47th respondent was not represented.

Cur. adv. vuU.

The JuDGMÊ fT of the Court was delivered by 
V e n k a t a r a m a n a  R a o  J.—This is an appeal from the V e n k a t a - 

judgnient and decree of the learned Subordinate Judge 
of Rajahmundry dismissing the plaintiffs’ suit for 
possession of a half-share in certain immovable 
properties described in schedule B to the plaint. The 
said properties admittedly belonged to one Suryanara- 
yanaraju and his son Venkatapatii’aju. It is the 
plaintiffs’ case that the said properties were leased in 
1868 by Suryanarayanaraju as the father and head 
of the joint family consisting of himself and his son 
Venkatapatiraju for a period of fifty years, that 
subsequent to the said lease the said Suryanarayanaraju 
and Venkatapatiraju became divided in status, that 
Venkatapatiraju was entitled in severalty to a half 
share in the said properties, and that on the death of 
his widow Butchi Bangarayya on 21st January 1927 
the first plaintiff became entitled to the said half-share 
as the next reversioner. The defendants trace their 
title to the entirety of the said properties to the 
father Suryanarayanaraju who ahenated the reversion 
in the said lands. Their case is that therewas no
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EA.MAS-C7BBA- di-visioii in status between tlie father and tlie son and
 ̂ on the death of the son the whole of the properties

survived to the father by surviv'orship ’ and he was
vbmIta- competent to ahenate the same and confer a good

KAMANA Rao j. thoni. They also deny tlie relationship
of the Ih'st plaintiff to Venkatapatirajn. Two questions 
fell to be decided by tbe lower Court: (i) whether the 
first plaintiff was the next reversioner to Venkataptiraj ii 
and (ii) whether there was a division in status between 
Venkatapatirajii and his father Snryanarayanaraju. 
On the first question the learned Su'l:)ordinate Judge 
held that tbe first plaintiff had not made out his title 
as the next reversioner ; l)nt on the second cpiestiori 
the learned Subordinate Judge held that there was a 
division in status between Venkatapatiraju and his 
father Buryanarayanaraju by reason of the judgment 
and decree in Original Suit No. 8 of 1878 on the file of 
the District Court of Godavari. As an adverse finding 
on either of the issues entailed a dismissal of the 
plaintiffs’ suit, the learned Subordinate Judge dis­
missed the suit.

The first plaintiff died during the pendency of the 
suit. Plaintiffs 2 and 3 are alienees of a portion 
of the suit properties from the first plaintiff subsequent 
to the death of Butchi Bangarayya. Plaintiffs 4 and 5 
were brought on record as the legal representatives of 
the first plaintiff. This appeal is by plaintiffs 3, 4 and 
5. There is also a memorandum of objections by the 
alienee-defendants objecting to the finding as tO' 
division in status.

The main point urged by Mr. Vallabhacharyulu on 
behalf of the appellants is that the learned Judge in 
the Court below in arriving at the finding regarding 
relationship has not given due effect to two important 
documents in the case, namely, Exhibits AA and Z-ll.
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He contends that the oral and documentarv ê îdence Ĵamasubea-
BATA

were not properly appreciated by the learned Judge. ^
[His Lordship considered the oral and documentary 

evid.ence in the case and held, reversing the finding Venê a- ̂  
of the Court below, that the title of tlie first plaintiff 
as next reversioner to Venkatapalirajn had been made 
■out, and proceeded:]

The learned Ad.vocate-General wlio appeared for 
the alienees did not advance any argument which, 
would enable us to come to a different conclusion 
on this matter but he conteiid.ed. that apart from this 
finding if he could show that the son died undivided 
from his father, the plaintiffs would be out of Court 
and that the finding of the learned. Judge that the 
•decree and judgment in the prior litigation operated 
as a severance in status was wrong. We are inclined 
to think that this contention is well-founded. It is 
now settled, law that a coparcener can become separate 
in estate by an unambiguous declaration of his intention 
to separate himself from the family. It is enough 
for us to refer to the latest decision of the Privy Council 
in Bam NaminSahu v, Musammat MaJchna{l) where 
Sir G b oege R a u k in  cites with approval the following 
passage from the judgment of Sir George  L o w n d e s  in 
JBal Krishna v. Ram Knshna{2).

“ It is now settled law that a separation may he effected 
by a clear and unequivocal intimation on the; part of one 
member of a joint Hindu family to his co-sharers o f his desire 
to sever himself from the j oint fanuly. This was laid down in 
Suraj Mamin v. Iqbal Narain{^). The question was further 
■examined in Qirja Bai v. and. the
principle was re-affirmed.”

(1) I.L.E. [1939] AIL 680 (P.O.).
(2) (1931) L.R. 58 LA. 220 ; I.L.R. 63 All. 300.

(3) (1912) L.E. 40 LA. 40 } I.L.R. 35 Alh 80.,
(4) (1916) L.R, 43 I.A. 151; I.L.R. 43 Gal. 1031, 1047.
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111 Girja Bai's case(l.), after pointing out that a 
separation involving the seVerjmce of joint status is

GAJS-AI’ATHI- *■ . ■
RA Ju. distinct from, the de jacto division uito specific snares

Venkata- of the joint property*, their Lordships proceeded to
BAMAHA R a O  J. ' .explain :

“ The former was a matter o f individual decision, tlie 
desire on the part o f any one member to sever liimself from 
the joint family and to enjoy his hitherto undefined or 
unspecified share separately from the others without being 
subject to the obligations which arise from the joint status.”

Thus the test laid down is the intention to sever 
oneself from the joint faw/ily. The question we have 
therefore to determine is, did the son intend to sever 
himself from the father ? As pointed out in Girja Bat 
V. Sadashiv DJiundiraj{l), the intention to become 
separate may be evidenced in many different ways, 
either by explicit declaration or by conduct. If it is 
an inference drawn, from conduct it will be for the 
Court to determine whether it was unequivocal and 
exphcit. The institution of a suit for partition by a 
member of a joint f̂ miily against the other members 
has always been taken to be a manifestation of an 
unequivocal intention to separate himself from the other 
members of the family. As pointed out in Kawal 
Nain v. Budh 8ingli{2), ike comm,encement of a suit 
for partition would effect a separation from the joint 
family. Their Lordships found in that case that by 
the plaint the plaintiff claimed a fiftli share/in the joint 
family property and that the claim amoimted to an 
intimation to the co-sharers of the plaintiff of an. 
unequivocal desire for separation from the joint family. 
Therefore a suit must in substance be a suit for partition 
with a desire on the part of the plaintiff to hold his.

410 THE INDIAN LAW REPORTS [1940

(i) (1916) L.K. 43 LA. 151 j LL.R. 43 Cal, 1031.
(2) (1917) I.L.B. 39 All* m  (P.O.).



share in severalty without being subject to the Ramasubba- 
obligations of the joint status. Having these principles v. 

in view, we have to see wiiether the prior litigation was bajti. 
a suit for partition and the decree and judgment therein yeneIia- 
operated as a severance in status. The |)rior litigation 
was commenced by a suit by Venkatapatiraju in the 
District Court of Godavari in 1878 (Original Suit No. 8 
of 1878). A copy of the plaint was not filed in the 
lower Court because an authentic copy was not availa­
ble, but, as a printed copy of the said plaint in the said 
suit which came up in appeal before this Court was 
available, we had it marked in this apx̂ eal, A reference 
to the plaint shows that the plaintiff sought to set 
aside several alienations made -by his father including 
the leases which were executed on 1st and 2nd October 
1868 in favour of the second defendant and the father 
of the third and fourth defendants in that suit. The 
plaint was confined only to the property alienated'
No doubt there was an assertion made n̂ the plaint 
that the alienations comprised the entire joint family 
property but that was not a correct statement of fact 
since there was other property which was not alienated 
but was alienated by the father or the son subsequent 
to the date of the suit. The plaint alleged that the 
plaintiff demanded all the d,efendants to make over 
his half share in each of the properties and they refused 
to do so and therefore he claimed possession of a half 
share therein. The demand for delivery of possession 
of a half share could only be on the alienees because 
the father was admittedly out of possession and there 
was no evidence of any demand made on the father 
prior to the said litigation. The plaint does not men­
tion whether there was any movable property belonging- 
to the family or whether there were liabilities of the 
family and it was not framed in the way a plaint in a.
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:rai«ia8ubt3a. suit for partition would liave been framed. In answer 
thereto, the defendants contended that it was not 
open to the pl.ainti£f to recover his half share without 

VE^i’A- suing for a partition. The judgment in that suit
:sAMANA Rao j. (3ong-pmed all the alienations including the leases and

set aside only two gifts of the joint family property 
made hy the father, one made in favour of the plaintiff’s 
sister and the other in favour of the guru of the ff^mily. 
The actual decree in the suit was that the plaintiff as a 
coparcener with the first defendant be put in possession 
of a half share of the lands gifted away and in regard 
to the rest of the properties the suit was dismissed. 
There was no declaration as in. a partition suit that the 
plaintiff and the first defendant were entitled to equal 
shares in all the joint family properties and that in
regard to lands covered by leases the plaintiff would be
entitled to recover possession of a half share on the 
termination of the leases. No account of joint family 
property was directed to be taken nor an account of 
any liabilities and no declaration was given in regard 
thereto, whereas, if it was intended to be a suit for 
partition, the Court would have raised an issue as to 
the assets and liabilities of the joint family and ascer­
tained. what they were and effected a division thereof. 
The case was carried in appeal and the appellate Court 
confirmed the above d,ecision except in regard to a 
small item. It is thus clear that the said suit was not 
a suit for partition. Where a suit in substance is not 
one for partition but to set aside an alienation by the 
father or a managing member other than the father and 
to recover possession of the plaintiff’s share in the 
property alienated, the inference of an unequivocal 
intention to separate from the family, which a suit for 
partition in the technical sense of the term, as under­
stood in Hindu law gives rise tOj:*eannot follow. But
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it is contended by Mr. Vallabliacharyiilu that an 
alienation by a member of his share in the joint family «•
property operates as a severance in status and he bajtj.
becomes a divided member of the family from the ybneata- 
date of alienation and if the alienation relates to a 
share in  a particular item, in respect of that item.
A suit for recovery by the plaintiff of his share from 
the alienee would according to him be a clear indi­
cation on his part to hold his share in severalty 
when recovered ; and the first plaintiff must therefore 
be deemed to have become divided in status from 
his father by suing to recover his share. Before 
examining the soundness of this contention it may 
well be stated that the father did not purport to 
alienate his share in any item but purported to 
alienate the entirety of the items including the son’s 
share therein as the father and the managing member 
for family necessity and no question of any severance 
of status would result from such alienations, assuming 
that an alienation would entail the legal consequence 
of division in status as contended for. But in our 
opinion an alienation by a member of his share in 
the whole of the joint family property or in any part 
thereof would not sever his status from the family 
and make him a divided member in respect of the 
property aHenated. The preponderance of judicial 
opinion in this Court has been in favour of this view.
In Aiyyagari Vmhataramayya v. Aiyyagari Ramayya{l) 
Bh a s h y a m  A y y a i ĝ ar  J. expressed himself thus :

“  An undivided member o f a family, though he may 
alienate either the whole or any part o f his midmded share  ̂will 
coiiiinua to be an undivided member o f the family with rights 
of survivorship between himself and the renaaining members in
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R am asu bba - respect ofall the joint family property other than what he has 
transferred,”
In the learned Judge’s view lie would be an 

ven^ta- undivided member even in respect of the shares of the 
» ama3j a R ao j . members in the property alienated. This is in 

accord with the strict theory of Hindu law which does 
not recognize alienation as a mode of severance of a 
joint family. The notion that it would operate as a 
severance was based on the analogy of English law 
where a joint tenancy would be disrupted by an 
alienation of his share by the joint tenant. But the 
concept of a joint tenancy and the legal incidents 
attaching thereto are not the same as in the case of 
a joint Hindu family. It is wrong therefore to infer 
the same legal consequences from an act which 
operates differently under different systems of law. 
A Bench of this Court in Lahshmi Add v. Namyana- 
sami Naiker{l) has taken the view that a member 
would become divided in respect of the property 
alienated by him and Mr. Vallabhacharyulu relies on 
the observations of Rambsam J. in that case. Refer­
ring to the observations of Bhashyam  A y y a n g a e  J, in 
Aiyyagari Vmkataramayya v. Aiyyagari Eamayya{2), 
Ramesam j .  remarks as follows :

“ If a member of an undivided family seUs the whole 
of his share in some of the family properties or part of his 
share in such properties but not in other properties, it may be 
that he continues undivided with the other members in respect 
of the properties other than those in which the whole or part 
of his share has been transferred and this is all that the observa­
tion at page 717 amounts to. It almost implies that so far as 
the properties in which the whole or part of th e member’s share 
is sold are concerned, he must be regarded as divided from the 
other members.”
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BATA 
V.

Ga n a p a h h i-EAJF.

With all respect to the learned Judge, the inter- Ramasubba. 
pretation placed by him on the observations of Bhash- 
YAM Ayyangae J. does not, appear to be correct. In 
.support of liis view Bhashyam Ayyang-ar J. referred ve^Tta-
to Gurulmgapa v. Navdapail), On a referencr to that e"unaEao j. 
■case it will be seen that the following observations o f ■ 
the Chief Justice in that case are directly against the 
view of R a m e s a m  J ;

“  It seems to follow from it that the sale of a coparcener’s 
interest in joint family property cannot affect the position o f 
such coparcener in the joint family or alter the rights of the 
several coparceners inter se. . , Basappa’s (alientaing coparce­
ner’s) rights to succeed to his brother’s shares by survivorship 
were not therefore affected by the sale o f his interest in the 
last item of joint family property to Gurpadappa so long as the 
purchaser did not proceed to work out his rights by partition.”
This is a definite pronouncement that an alienating 
coparcener continues undivided even in respect of the 
share of the other members in the property alienated 
■so that on the death of any member he will succeed to 
his share by survivorship along with the other mem­
bers. In Kandasamy Udaya'n v. Vehyutha Udaym{^)
& v ie w  d ifferen t from that of R a m e s a m  J. w as 
exp ressed  b y  D e v a d  OSS J :

“  When a coparcener brings a suit for a declaration 
that an alienation by  another coparcener is not binding on 
him and for his share of the property alienated the Court 
gives him a decree for his share, if it finds that the alienation 
is not binding on the plaintiff. But his share does not become 
absolutely his, for, the alienating coparcener still continues a 
member of the j oint family , and on a suit for partition by him 
the property alienated may fall to his share in which case the 
alienee would be entitled to get it, , . . When a member of 
a joint Hindu family sues to set aside aii alienation' made by 
another coparcener that suit is not for partition and does not 
involve necessarily the status o f division between him and the 
other members o f the joint family.”
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RAMiistTBBA. The view of the learned Judge appears to be thatHA'ITA
V. the fact that the alienating coparceners recover their'

BATO. shares would not ifjso/ecto effect a severance in status
VisjMA- in respect of the property alienated because at a final

RAMANA Ra-o j. the share alienated may be set apa,rt for the
alienor’s share which would be talten by the alienee*. 
There is authority for the view tha,t the mere recoveiy 
by a coparcener of his share in the property alienated 
would not prevent the alienee from bringing a suit 
for a general partition and have the property alienated 
allotted to his share; vide Himmvmdas Rumdc,ycd v., 
Va,k,bhdGs{l). We do not think it necessary to exa­
mine the soundness of this view. If the correct princi­
ple is that alienation per sr  by a member of his share in 
joint family property or part thereof does not operate 
as a severance in status in respect of the property 
alienated the mere recovery of their shares by the 
other members would not alter the status of the 
family. It would therefore rest on them to signify 
their intention unequivocally to hold the said shareŝ  
separate from the alienor. In the absence of such 
expression of intention, the presumption would be 
that they intend to hold the shares as joint family 
property. And the same legal consequences do not 
therefore follow from a suit by a plaintiff to set aside 
an alienation by his coparcener of a certain item, of 
property as not being binding on him and to recover- 
the plaintiff’s share therein, as would follow from a suit 
for partition, without more. If the institution of such 
a suit should be taken as evidence of an explicit decla­
ration by the member to hold the share which he seeks, 
to recover in severalty there must be a clear indication 
to that efiect in the plaint or there must be some

{1)(I918)I.L.B. 43 Bom. 37.



BAYA
y.

G a w a p a t e s -
BAJU.

other evidence to show that it was his intention to so R amasitbba- 

hold the share which he seeks to recover. The Court 
will have to determine if there was any such intention 
expressed in the plaint and come to a conclusion on ve^ta- 
the point. In its absence, the conduct of the parties 
either during the course of the litigation or subsequent 
thereto will have to be considered in determining this 
question of intention. The decree in this case pro­
vides that the plaintiff as coparcener with the first 
defendant should recover the share. It would seem 
to indicate that no severance in status between the 
plaintiff and his father was effected. The judgment 
of the learned District Judge in Original Suit No. 8 of 
1878 was pronounced on 30th September 1879. One 
of the alienations which have been set aside by the 
judgment was, as already observed, a gift made by the 
father in favour of his daughter Venkayya the plain­
tiff’s sister. On 23rd June 1880, Venkayya esecuted 
a mortgage with possession (Exhibit XI) in favour of 
one Ramayya and this document was attested both 
by the plaintiff and his father. Therefore though the 
alienations were set aside the plaintiff confirmed the 
alienation The appellate judgment in the case is 
Exhibit N, dated 26th October 1880. On 30th 
August 1882 the plaintiff in Original Suit Ko. 8 of 
1878, by Exhibit DD effected a sale of the joint family 
property which was not included in the suit. In that 
sale the recital is : “  the house site which has been 
acquired by our ancestors and which is continuing in 
our possession ” , thus clearly indicating the jointness 
of the family. In Original Suit No. 8 of 1878, as the 
decree of the learned District Judge confirmed the 
leases and dismissed the suit as against the lessees, 
costs were awarded against the plaintiff. The lessees, 
were executing the decree far costs against the soft;

. 31-A  .
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V®iikatapatirajii but before execution was completed 
lie died. Thereupon the fath.er Siiryanarayanaraiii

Ga n a p a t h i- , 1 1 ,
nAitr. was brought on as his legal representative imder the

V e n k a t a - description of undivided father ” , In execution the
AAMAHA r a o  j . property was sought to be attached®

The objection taken by the father was tha,t as the entire 
interest of the son devolved on him by survivorship 
the property could not be attached. This objection 
was upheld and the execution petition was dismissed. 
Thus the lessees were unable to recover costs. These 
proceedings probabilize the contention of the defend­
ants that the prior litigation did not effect a partition, 
that the son and the father were undivided in status 
and that the persons whose interest it was to assert 
that they were divided did not do so. It would be 
hardly likely that if the son was divided in status from 
the father, the son’s widow would not have been 
brought on record and the son’s separate interest 
would not have been attached and the money due to the 
lessees for costs would not have been recovered. 
In 1890 the father effected an alienation of the reversion 
in the land but no objection was taken by the widow 
though she lived up to 1927. The conduct of the 
widow from the date of the death of her husband up 
to 1927 for a period of over forty years in not asserting 
any claim to succeed to her husband’s interest renders 
probable that the son and the father were undivided 
in status. Exhibit III, dated 28th November 1894, 
lends support to this view. It is a deed of relinquish*, 
ment executed by the son’s widow in favour of one 
Ramaraju, an alienee from the father of one of the 
items which was covered by the suit, Original Suit 
No. 8 of 1878. What was relinquished under the said: 
document was the maintenance right ”  owned by 
her. Further there is evidence in the case on behalf
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of the defendants that the father and the son continued Hamasubba-
to live and mess together. We see no reason why we v.

should not act on that evidence as it is consistent bajcj.
with the testimony afforded' by the documentary vjskeIta-
evidence. On a consideration of the entire evidence 
we have come to the conclusion that by the litigation 
in the prior suit the father and the son did not become 
divided in status and that Suryanarayaiiaraju, after 
the death of the son, was competent to alienate the 
reversion in the lands.

In this view the plaintiff’s suit fails and the appeal 
is dismissed with costs.

The memorandum of objections is dismissed. No 
costs.

N.S.
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