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APPELLATE CIVIL.

Before Mr. Justice Pondrang Row and 
Mr. Justice V&nkataramana Mao.

PARIMI SUTOARASIVUDU an d  seven  othebs

(P la in tiffs ) , A p p ellan ts , July- n .

V.

BALAJIPALLI ABINARAYANA SASTRY (N inth  
D efe n d a n t), R espondent .*

Hindu law—Adoption—Authority to widow to adopt— Construc
tion of— Suitable boy from our family or boy belonging 
to same gotra as myself ”  {husband)-—Adoption by widow 
of her oion brother— Valid if.

Purporting to act in pursuance o f an authority to adopt 
given to her by her deceased husband whioli ran thus : "  My 
wife shall adopt a suitable boy from our family or a boy belong
ing to the same gotra as myself ” , a Hindu widow adopted her 
own brother who did not belong to the family of, and was not 
o f the same gotra as, the deceased.

Held that as the condition imposed by the deceased was 
not complied with, the adoption was invalid.

The qualification laid down by the deceased was part o f the 
power given to his wife. It was a condition annexed to the 
power. The terms of the power did not warrant an inference 
o f a general intention to adopt.

A p p e a l  against the decree of the District Court of East 
Godavari at Rajahmundry in Original Suit No. 13 of
1933.

P. 8omasundaram for appellants.
G. Ghandraselcara Sastri fo r  re sp o n d e a t.

The J tjdg-m e n t  o f  the Court was delivered b y  
VenKataPvAMAFA Rao J.—This is an appeal fr o m  the ' yen ka .ta -

b a m a n a B ao J,.

Appeal No. 118 of 1930.



Swdaiia. Judgment of the iearned. District Judge of Raj'ali- 
V. munclry dismissing the plaintiffs’ suit for possession 

adin^^ana.  ̂ iiouse wliicli is item 2 of schedule A to the plaint. 
,u .iiS 1 T a o ' j . The plaintiffs claimed title to the property through one 

Siirayya who was alleged to be the adopted son of one 
Subbarayadu, The adoption was said to have been 
made by the widow of Subbarayadu in pursuance of 
an authority given to her by her husband by his last 
will and testament dated 7th July 1882. Both the 
factum and the validity of the adoption were denied 
in the lower Court, but during the trial the factum 
was not seriously disputed but only the vahdity of 
the adoption was put in issue. The learned Judge 
came to the conclusion that the adoption was invahd 
on the ground that it did not conform to the authority 
given by the husband. The substantial question 
for decision in this appeal is whether the view taken 
by the learned, Judge is sound and this turns on the 
construction of the said authority. It is contained in 
one sentence which runs thus :

“ My wife shall adopt a suitable boy from, our family 
or a boy belonging to the same ffoira as myself,”

The said Surayya was no other than the brother 
of the widow of Subbarayadu and it is conceded that 
he did not belong to the family of Subbarayadu nor 
had he the same gotra as Subbarayadu. As observed 
by the Privy Council in Rajendra Prasad Bose v. 
Gopal Prasad Sen{l), it is well established law that the 
power to adopt given to a wife must be strictly pursued. 
There is no doubt that the power in this case has 
not been strictly pursued, but it is contended by 
Mr. Somasundaram that, from the fact of Subbarayadu 
having given a power to adopt, it must be inferred that
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there was a general intention on the part of Subba- Sd-ndaha*
^  s iv tT D ir

rayadii to be represented by an adopted son, that the v.
_ I  .  P  T 1 r .  •, ADINAKAYANAadirection given to nis wiie to adopt a boy irom the —
family or a boy belonging to the same gotm as the e a o  j .

testator was only indicative of a preference, and that
if it was not possible for th.e widow to comply with the
said direction, it would be open to her to adopt any
other suitable boy of her own choice. It seems to us
that this contention is untenable. It may be open to a
Court to infer a general intention to adopt and construe
that general intention rather liberally where there
are no special instructions given by the husband or,
possibly in cases where such instructions were carried
out and an adoption made in accordance therewith
but the adopted boy died and another adoption was
made. In Suryamrayam v. VenkaMramana{l) the
Judicial Committee observe thus :

“ Their Lordships agree with the learned Judges of the 
High Court in the opinion that the main factor for considera
tion in these cases is the intention of the husband. Any 
special instructions which he may give for the guidance of his 
widow must be strictly followed; where no such instructions 
have been given, but a general intention has been expressed to 
be represented by a son, their LordBhips are of opinion that 
effect should, if possible, be given to that intention. This 
more liberal rule has been followed by the High Court of 
Bombay, as weU as in Madras, and is not without support in 
Bengal.”

It is clear from this judgment that where there are 
special instructions given by the husband, they must be 
the paramount consideration in testing tbe validity 
of the adoption. In this case the terms of the power 
do not warrant an inference of a general intention to 
adopt nor were the instructions carried out.
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SuNDABA- A number of cases were relied on by Mr. Soma- 
siindaram, but it will be found tiiat in most of them 

adutarayana. -vyjclow carried out the instructions and did adopt 
uAl2?R^oJ.a boy in accordance tlierewitli but the adopted boy 

died and the question arose whether her power was 
exhausted by the first adoption or whether it was open 
to her to make a secon.d adoption. The Courts took a 
liberal view that the testator must be taken to have 
exp];‘essed a general intention tliat he sliould be repre
sented by an adopted son. Th.e causes of Surymara- 
yam v. VenJcakmmam{l), CJmuga Beddi v. Vasudem 
Beddi{2), Sindigi Lingappa alia.s Sidda Lingtpppa v. 
Sindigi Sidda Basa'ppa{ )̂ and Yadao v. N(yriideo{4) 
are all of that category. Some o f  the Privy Council 
cases on which Mr. Somasundaram. relied arc all 
distinguishable on the facts of th,ose cases. In Muta- 
saddi Lai v. Kundan Lal{5) the testator directed that 
one of the sons of one Hardeodas slioiild be ado].)ted. 
The boy that was adopted was not a boy living at the 
date on which the authority was given to adopt. It 
was contended that the testator meant that the boy who 
was then living was the boy intended to be adopted and 
not a boy bom thereafter. Their Lordships wore of the 
opinion that the special instructions which the testator 
gave were that one of the family of Hardeodas should 
be adopted and they were complied w.it]i. Therefore 
it was a case in which the instruction given by the testa
tor was strictly pursued. The observation in Bliagimt 
Koer V. DJianuklJum Pm,shad 8ingh{Q) to the effect 
that the Courts must not be astute to defeat an adop
tion but should uphold it as far possible where it is
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not in excess of the power was relied on, but, where it Sundajra.
is in excess of the power, Courts have no option but to t?.
declare an adoption invalid. In this case it is our —
opinion that the adoption was in excess of the power. r a m a n a E ao  j . 

Or) a construction of the will it is clear that the instruc
tion of the testator was not to adopt any boy of the 
widow’s choice but that the widow should adopt a boy 
possessing certain qualifications, namely, that he 
should belong to his family or faihng which he ought 
to belong to the same gotra as himself. The power, as 
already observed by us, was contained m one sentence 
and the qualification laid down by the testator is part of 
the power given to his wife. It is a condition annexed 
to the power. As observed by the Privy Council in 
more than one decision, a condition annexed to such a 
power should be strictly complied with, or else the 
adoption would be invalid. The case of Bajendra 
Prasad Bose v. Gopal Prasad Sen{l) is a case in point,
In that case the testator directed a particular hoy to be 
adopted and, if that boy was not available, another boy 
should be adopted with the permission of his father.
He also expressed his general intention that his estate 
should be inherited by the adopted son. The father 
of the testator died and twelve years after the father’s 
death the widow made an adoption and the question 
was whether the adoption was vahd. Their Lordships 
of the Privy Council held that the adoption not having 
been made with the permission of the father, the adop
tion was invahd because that was a condition annexed, 
by the testator to the authority given to his widow.
It will be seen from the terms of the will that there 
was an intention that his estate should be represented 
by an adopted son, but still their Lordships held that 
the condition annexed to the power not having been

1940] MADRAS SERIES 237

a ) (1930) I .L 3 ,. 10 Pat, 187 (P.O.).



^Bivu '̂ coi^pHed with, the adoption cannot be upheld. There-
V- fore the adoption in this case cannot be held to be valid

A d in a r a y a n a . ^
-— as the condition imposed by the testator was not

V b n k a t a -
EAMAKA Kao j . complied with.

In this view we do not think it necessary 
to examine the other contention of Mr. Somasim- 
daram that the widow made every possible attempt to 
make the adoption but failed to secure a boy of the 
qualifications required by the testator and therefore 
the adoption must be upheld. The contention is 
that we must so read the will as to hold that, if the 
conditions imposed by the testator were not possible 
of fulfilment, the widow was permitted to adopt a 
boy of her own choice by adding the words “ if possible” 
to the power conferred. A contention of this nature 
was negatived by their Lordships of the Privy Council 
in Rajendm Prasad Bose v. Gopal Prasad Ben{l) on the 
ground that a Court ought not to add words where 
the intention of the testator is clearly expressed. We 
are therefore unable to uphold the contention of 
Mr. Somasundaram.

In the result the appeal fails and is dismissed with 
costs. The memorandum of cross-objections is also 
dismissed with costs.

A.S.V.
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