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The result is that the order of the lower Court as regards

Tosmmeos Deebee Sulima will be set aside, and Mussamnt Kajo will be
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August 2.

declared entitled to the guardinnship of her person. The parties

ill bear their own costs.
Wi et e Decree modified.

APPELLATE ORIMINAL.

Befors Mr. Justice Prinsep and Mr, Justice Tottenfiam,

Ix TR MATTER OF THE PRriTion of ANAND LALL BERA AND oriinRs,
ANAND LALL BERA anp orzres ». THHE EMPRISS oy Txe proszov.
rron or AZIM PEON.,

Public servani— Resistance to Public Servant— Warrant—Return of Ware
rant—Penal Code, 3. 183,

A person was convicted under 8. 183 of tho Penal Code for offering
resistance to the attachment of property by n public servant. The offence
was committed on the 4th of February 1883, but the warrant undor which
the public servant aoted was returnable on or before the previous day.
Held, that the conviction was bad.

In this case the acensed were found guilty by the Deputy Mas
gistrate of Tumlook, in that they offered vesistance to the taking
of property by the lawful authority of a public sorvant, and
thereby committed an offence punishable under s. 183 of tho
Penal Code. The facts were that one Azim, n rovenue peon,
in the service of Grovernment, was charged with the exeaution of a
warrant under the Public Demands Recovery Act, 1850, for the
attuchment of the movables of one Tulseoram Bora, On tho 4thi
of Febraary lnst, the peon proceeded to execute the warrant, and
while doing so, he met with obstruction and resistance from the
accused. The warrant under which the peon acted was returnable
on or before the 3rd of February,

The acoused moved the High Qourt to quash the order of the
Magistrate:

Baboo Jogesh Clunder Dey, and Baboo Dwarkanath Mookenjes,
for the petitioners.

Tho judgment of the Court (Prmvsep and Torrewman, JJ.) was
delivered by

*COriminal Motion No. 186 of 1883, agninat tho order of Baboo U. 0.
Balevyal, Deputy Magisteate of ‘Tumlook, dated the 8th April 1888,
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Priwsee, J,—The potitioners were convicted under 8. 183 of the
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Penal Uode for offering resistance to an attachment of the property Ayawp Lacs

of one Tulseernm Bera, which the Deputy Collector had ordered in
exeeution of a certificate under the Public Demands Recovery
Act (Beng. Act VII) of 1880. The warrant under which the
peon actedstated that the return should be made on or before the
3rd February.

The resistance, it has been found in the present case, was offered
on the 4th Fsbruary, and it is contended before us that under such
circumstances, no lawfual order was in force, and comsequently the
prisoner has committed na offence. It appears to us that, bhaving
regard to the terms of the second clause of s. 251 of the
Code of Civil Procedure, this objection is fatal to the conviction,
and thatthe conviction, thercfore, must be set aside and the fine,

if paid, refunded.
L onviction set aside.

PRIVY COUNCIL.

NILMONI SINGH DEO (Peririoner) v, UMANATH MQQOKERJETR
AND oTnERS (DEFENDANTS).
NILMONI SINGH (Derexpant) v. BHOYHARINI DEBL
(PLAINTIFE),

{On appeal from the High Court at Fort William in Bengal.]

Probate—Application for order revoking probate—Succession Aot (X of
1865), s. 243—Locus standi of attaching credilor of nexi-of-kin to appl
Jor revocation. .

A will, on the evidence, was held duly proved. An application for
revoeation of probate was made by a judgment-creditor who had attached
his debtor’s right, title, and interest in family estate, whereof a one-fourth
share would, but for this will, which made other dispositions, have been
inherited by such debtor. Whether such au atteching ereditor oan oppose
the grant of probate, or apply to have it revoked, is a matter of grave
doubt; st least, in a case which is not founded on the ground that the
probate has been obtained in fraud of creditors. Baijnath Sahai v. Desputly
Singh (1), referred to, and Komollookun Duft v. Nilruttun Mundle (2),
distinguished.

Presant : 812 B, PEACOOK, S12 R. P. Cozuigs, Biz R. Couck end 818
A. Hozaouse.

(1) I.L.R,2Cale, 208; 8. C, 25 Suth. W. B., 489.
(2) I L. R, 4 Qalo., 360,
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