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1883 The result is that the order of tlie lower Court tis regards 
I’trsEEHTiN Beebee Sulima will be set aside, and Mussamut Kajo will be 

v ”-- declared entitled to the guardianship of her person. The parties
J& .A « rO a  0

will bear their own costs.
Decree modified.

APPELLATE CRIMINAL.

Before Mr. Justice Prinsep and Mr, Justice Tottenham,

I n  t h e  M a t t e e  oJ? t h e  P e t i t i o n  oj? A N A 1STD L A L L  B E B A  a n d  o t h e r s .  

A u g u s t  2. A N  A N D  L A L L  B E R A  a n d  o t h b e s  v . T H E  E M P R E S S  o s  t o d  rn o a i ia u -  
___________  t i o n  o p  A Z I M  P E O N ",

Public servant— Resistance to Public Servant— W arrant S t t u r n  o f War■ 
rant—Penal Oode, s. 183.

A person was convioted under s. 183 of tlio Penal Oodo for offoring 
resistance to tlie attachment of property by a public servant. Tlio offence 
was committed on tlie <Ltlx of February 1883, but tho warrant under which 
the public servant acted was returnable on or before tlio previous day. 
JSbid, that the conviction was bad.

I n  this case tbe accused were found guilty by the Deputy M a* 

gistr'ate of Tumtook, in that they offered resistance to the taking 
of property by tbe lawful authority of a public sorvant, and 
thereby committed an offence punishable under s. 183 of tho 
Penal Oode. Tlie facts were tliat one Azun, a revenue peon, 
in the service of Government, was charged with the execution of a 
warrant under the Public Demands Recover}' Act, 18S0, for the; 
attachment of the movables of one Tiilaeoram Born. On tho 4tl>i 
of February last, the peon proceeded to execute the warrant, and 
while doing so, he met with obstruction and resistance from the 
accused. The warrant under which the peon acted was returnable 
on or before the 3rd of February.

The acoused moved the High Court to quash tlie order of the 
Magistrates

Baboo Jogesh Chunder Dey, and Baboo Dioarhanath Mookerjee, 
for the petitioners.

The judgment of tho Court ( P utnsee and T o t ten h a m ,  JJ .)  waa 
delivered by

* Criminal Motion No. 160 of 1883, against tho order of Baboo U. 0. 
Balavyal, Deputy Magistrate of tuxulook, dated the 6th April 1883,
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Prinsep, J ,—The petitioners were convicted nu<ler s. 183 of the 1883 

Penal Oode for offering resistance to an attachment of the property Anaitd l a l l
of one IL’ulseeriim Bara, which the Deputy Collector had ordered iu B®aA
exeeutiou of a certificate under the Public Demands Recovery 11113
Act (Beng. Act V II)  of 1880. The warrant under which the ■EMI,IlBSS,
peon actedstated that the return should be made on or before the 
3rd February.

The resistance, it has been found in the present case, was offered 
on the 4th February, and it is contended before us that under such 
circumstances, no lawful order was in force, and consequently the 
prisoner has committed no offence. I t  appeal’s to us that, Laving 
regard to the terms of the second clause of s. 251 of the 
Oode of Civil Procedure, this objection is fatal to the conviction, 
and fchatthe conviction, therefore, must be set aside and the due, 
if  paid, refunded.

L onviolion set aside.

PRIVY COUNCIL,

NILM ONI SIHGH DEO (P bthioitbb)  », UMAN’ATH JfOQKERJEE p. a *  
and othbbs (Deipendants).

NILMOOT S IN G H  (D bfhkdaht) v. B H O Y H A E IN I DEJ3I _ ^ P n lA .
(PliATNTIlTF).

[On appeal from the High Court at Fort William in Bengal.]
Probate— Application fo r  order revolting prolate— Succession A ct (-2T o f  

1865), s. 243— Locus standi c f  attaching creditor o f next-of-kin to apply 
fo r  revocation.

A will, on the evidence, was held duly proved. An application for 
revocation of probate was made by a judginent-creditor who had attached 
his debtor’s right, title, and in terest in family estate, whereof a one-fourth, 
share would, b u t' for this will, which, made other dispositions, have been 
inherited by such debtor. W hether such au attaching creditor oan oppose 
the grant of probate, or apply to have it revolted, is a m atter of grave 
doubt; a t least, in  a ease which is not founded on the ground that (Jke 
probate has been obtained in fraud of creditors. Baijnath Sahai v. Desputly 
Singh (1), referred to , and JLomolloohun Dutt v. N ilru ttm  Mundle (2), 
distinguished.

P resent: Sib  B. P eacock, Sib  K, P. Colliee, Sib  R. Couch a tid 'S ia 
A. Hobhottsb.

(1) I .  L. R., 2 Gale., 208 j S. C., 25 Suth. W. B., 489.
(2) I .  L . R., 4 Calc., 360.


