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That share would be one-third under the Mitakshara Iaw, which
has been rightly found by the lower Court to apply to the present
case. '

As the rights of the parties nre ascertained in this case, it is
nnnecessary to require the defendants fiest party to bring another
suit for pnrtition, 'and aceordingly the deerse will bd drawn up
thus : that the plaintiffs do recover two-thirds of the properties
Nos. 1 to 6, their claim ns regards property No. 7 heing
dismissed.

Mesne profits will be given on the same prineiple,

Costs will be given in proportion to the amounts deecreed, and
dismissed both in this and the lower Court.

Decree modifed,

Defore Mr. Justice Mitter und Mr, Justice Totisnham.

BIJADHUR BHUGUT (Puitwrirr) ». MONOHUR BAUGUT
(DErENDANT).®
Appeal—Application to file award—OQrder rejecting Appeal, Matiers to be
dacided upon—dppliextion to file an awerd— Covrifee on suck applicution.

No appen) lies from an order upon an application to filo pn award under
8. 525 of the Civil Procedura Code. Upon an application to file an award
under s. 525 of the Civil Procedure Code, the Court to which the applioation
is made Las no jurisdiction to enquire whether- the defendant has agreed
to the terms of tho instrument reforring the matter to arbitration, or
whother the terms were obtained by froud. When such objections are
made, it is the duty of the Court to rejeot the applieativn under s. 526, and
refer the parties to @ regular suit.

The proper Court-fee upon nn application to file an award under s. 526

is the Court-fee preseribed for applieations, and not the Court-fee upon
a plaint.

I this case the plaintiff sought to enforce the filing of an
award, said to have been made by an arbritrator appointed by hira-
gelf and the defendant, as well as for possession of the properties
inclnded in the award, The defendant denied that he had an-
tered into -any a[rleement to refer.the matfers to which the

@ .Appeal from Original Deereo No. 6 of 1882, agninst the depree:of Brboo

Kali Prosunno Mookerjes, Sub-Judge of Sarun, dated the 1st November
1881,
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award related to arbiteation, and contended, nmong other things,
that the award, which the plaintiff sought to enforce, was fran-
dulent and collusive, and made in his absence. Tho following
issues were framed :

1st.—Whether the plmnt is properly stamped ?

9nd.~V hether tho defendant did not agred to the terms of
the ekrarnama, and they were fraudulently mado ?

3rd.--Wherther the award is contrary to the ekrarnama ?

4th,—Whetler the arbitrator is guilty of any misconduct ?

5th.—Whether the award ean be enforced, and the plaintiff can
recover possession under it ?

With regard to the first issuo the lower Court ordered the
defendant to pay the sum of Rs. 328-8, Loing tho difference
between the stamp on an application and the Court-fee on a pluint
for property of the value of the sulject-matter of the award. On

"the second and third issues the Court made the following re-

marks : ¢ It is to be observed that the plaintiff seeks in this case
to have an arbitration award filed under s, 525 of the Ciril Pro-
cedure Code. The defendant contends thas the award is collu~
sive and frandulent, the arbitrator guilty of corruption, and that
matters, which were not intended to bo referred to arbitratiom, .
have been included in the award, Theso -ohjections of tho
defendant are such as are contempleted by ss. 520 and 521 of
the Civil Procedure Code. When such objections are raised
agninst an attempt to file an award wnder s. 525, tho rule laid
down by PoNTIFEX, J., iu the case of Sreeram Chowdhry v. Dino-
bundhoo Chowdkry (1), must be followed. Ilis Lordship says:

" But iu my opinion this goes to show that it was not intended

that an award should be filed under s, 525 if either of the parties
to the reference showed canse against it by affidavit or verified
* petition within the provisions of s. 520 or s. 521. In snch cases
T"think it would be the duty of the Court, without enquiring into
the validity of the cause so shown, to rofuse the application to
file the award, and to leave the applioant to his remedy by suit.’
In this onse the defendant’s ohjections amount to those men-

tioned in 88, 520 and 621, and when sneh objections have been

(1) L L R., 7 Cale, 490,
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made, the plaintif’s prayer for filing the award must, under the
above precedent, be refusod.

¢ On all these accounts I am of opinion that the relief claimed
by the plnintiff eannot be allowed to him in this cnse, and that
his case must fail both on faets and law.”

The plaintiff appealed to the High Court.

Baboo Chunder AMladhub Ghose, and Buboo Aubinash Chundes
Banerjee, for the appellant.

Baboo Mohesh Chunder Chowdhry, and Baboo Kali Kissen Sen
for the respondent.

The judgment of the Court (MiTrer and TorreNmaM, &J.)
was delivered by

Mizrer, J.—We are of opinion thatl in this ease there is no appesl,
because the proceedings in the lower Court were leld under
ss. 525 and 526 of the Civil I'rocedure Code. While rejecting
this appeal upon this ground, we are at the same time of opinion
that the lower Court has exercised a jurisdiction not vested in it
by law in deciding the question raised in the second issue
mentioned in its judgment, wviz., whether the defendant did
not agree to the terms of the elcrarnaina, and they were fraudulently
made. It appears from s. 526 that the Court has jurisdiction to ad-
judicate only upon the grounds of objeetion mentioned in ss. 5%0
and 521, Now the defendant’s objection, that he did not agree
to the terms of the ckrarnama, and that lie wus imposed upon
in being persuaded to put his signature to the particular
ekrarnama which was the foundation of the award in this
cnse, is not ome which comes within the purview of ss. 520
and 521. When an oljection of this natare was raised it
‘was the duty of the Court to rajoct the application under s, 525,
and refer the parties to a regular suit, No doubt the defendant
also ruised certain other objections which came within the purview
of ss. 520 and 521, but the lower Court has not disposed of them,
being of opiniou that the mere faet of their having been mentioned
in the petition of objection would oust it of its jurisdiction to
denl witlr the-case under ss. 525 and 526, Whether - this view of
the law is correct or mob, it is not necessary to determiue, bt it
is quite clear to us that the lower Court was not. compefent it
this case to adjudicate wpon thy second issne raised before it,
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viz., “whether the defendant did net agree to the terms of
the ekrarnama, and they were frandualently made.” Wo, therefore,
set aside the decree of the lower Court by which the plaintiff’s
suit was dismissed, and divget that the applieation under s. 525
should be rejected upon the ground that the defendant had raised
an objection which the Court under ss. 525 and 526 could not
dispose of. It further appears that the lower Court, wpon the
objection of the respondent before us on the R8th March 1881,
direoted that the plaintiff should pay a Court-fee stamp of
Rs. 328-8-0 to make up the deficiency in the Court-fee stamp
required for the plaint. ‘The lower Court was evidently under
the impression that this being a snit the plaintiff was bound to
pay the Court-fee for a plaint according to the value of the
suit as required by the Court Fees’ Act, but it has evidently over-
looked the provision of the law that the application for enforeing
an award under s. 525 shall be simply numbered and rogistered
as @ suit between the parties. It is not considered n suit, buk it is
to be numbered and registered as a suit. Therefore, under the
Court Fees’ Act, the plaintiff appellant was only bound to pay the
Court-fee for an application to the lower Court. The order of
the lower Court, dated 28th March 1881, directing the plaintift
topay Rs, 325-8 Court-fee stamp to make up the deficiency is
therefore erroneons, and in making that order the Court acted in
the exercise of its jurisdiction illegally. We, therefore, set aside
that order also. That order being set aside the plaiutiff will be
entitled from the lower Court to a certificate for the refuud of
that stamp. , Under the circumstances of this case, we think that
in the lower Court each party should bear their own costs, In
this Court the respondent is entitled to recover his costs from fhe
appellant,
Decree modified.



