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Tlmt share would be oue-tliinl under the Mitakshsira la'w, which 1883 
bas been rightly found by the lower Court to nppl y to the present ~ j mr00NA
M 9A Teksad
08 6* _ § SXKGH

As the rights of the parties nre ascertained in this case, it is v-
• i p i « ! • ’ . Dro na ba ih

u n n e c e s s a ry  to  r e q u ire  fctis d e fe n d a n ts  f i r s t  p a r t y  to  b r in g  a n o th e r  Sing h .

suit for partition, "and accordingly the decree will b^ drawn up
thus : that tlie plaintiffs do recover two-thirds of tjie properties
Nos. 1 to 6, their claim as regards property No. 7 being
dismissed.

Mesne profits will be given on tlie same principle.
Costs will be given in proportion to the amounts decreed, and 

dismissed both, iu this aud the lower Court.
Decree modified*

Jiefore M r. Justice Mitter and Mr. Justice Tottenham.

BIJADHUR J3HUGUT ( P l j . t h w i w )  v . MON OH [JR B11UGTJT
(D e jtb n d an t) ,*  J m  2_

Appeal— Application to file  award— Order r y  eating Appeal, Mattel's to he 
decided upon—Application to file  an award— Court-Jee on such application.

!Nn appenl lies from an order upon nn application bo file an a ward under 
s. 525 of tlie Civil Procedure Code. Upon an application to file an award 
under s. 525 of tlio Civil Procedure Code, the Hoard to whicli the application 
is  made has no jurisdiction to enquire whether- the defendant lias agreed 
to the terms of tlio instrument referring the matter to arbitration, or 
whether the terms were obtained by fraud. When sucli objections are 
made, it  is the duty of tlie Court to reject the application under s. 526, and 
refer the parties to a regular smb.

The proper Court-fee upon ini application to file an award under s. 526 
is the Gourt-fee prescribed for applications, and not the Court-fee upon 
a plaint.

I n this case the plaintiff sought to enforce tlie filing of an 
award, said to have been made by auarbritrator appointed b y liiit­
self and the defendant, as well as For possession of the properties 
included in the award,. The defendant denied that he had en­
tered into any agreement to refer, the matters to which the

* Appnal from Original Xteereo No. 6 of 1883* against tlie fleDraeipf Baboo 
Kali Prosunno Mookerjee, Sub-Judge of Sami), dated the. 1st November
1881.
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award related to arbitration, and contended, among: other tilings, 
that the award, which the plaintiff sought to enforco, was frau­
dulent and collusive, and made in his absonee. Tho following
issues were framed :

1 st.— Whether the plaint is properly stamped ?
2 nd.—W hether tho defendant did not agrob to the terms of 

tbe ekrarnama, and they wore fraudulently mado ?
3rd.—Whether the award is contrary to the ekrarnama ?
4 t]i,—Whether the arbitrator is guilty of any misconduct ?
§th.—W hether the award can be enforced, and tho plaintiff can 

recover possession under it?

"With regard to the first issuo the lower Court ordum l tho 
defendant to pay the sum of Rs. 328-8, lioing tho difference 
between the stamp on an application and the Court-foe on a  plaint 
for property of the value of the subject-matter of the award. On 
the second and third issues the Oourfc made the following re­
marks : “ I t  is to be observed that the plaintiff seeks in this case 
to have an arbitration award filed undor s. 525 of tho Oivil Pro­
cedure Code. The defendant contonda that tho award is collu­
sive and fraudulent, the arbitrator guilty of corruption, and that 
matters, which were not intended to bo referred to arbitration, 
have been included in the award. These objections of tho 
defendant are such as are contemplated by ss. G30 and 521 of 
the Civil Procedure Code. When such objections are raised 
against an attem pt'to file an award under s. 525, tho rule laid 
down by P o n t i f e x ,  J ., iu the case of Sreeram Chowdhry v. Dino- 
bimdhoo Chowdhry (1;, m ust bo followed. His Lordship says: 
JBut iu my opinion this goes to show that it was not intended 
that an award should be filed under s. 535 if either of the parties 
to the reference showed cause against i t  by affidavit or verified 
petition within the provisions of s. 520 or s. 521. In  snch cases 
I rthink it would be the duty of the Court, without enquiring into 
the validity of the cause so shown, to rofnse the application to 
file the award, and to leave the applioant'to his remedy by suit.’ 
In  this case th e ’ defendant's objections amount to thoao men­
tioned in ss. 520 and 521, and when such objections have boon

(1) I .  L. It., 7 O tic., 490.
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made, tlie plaintiff’s praj'er for filing the award must, under t l ie  1883 

above precedent, be refusod. B i j a d h u r

“  On all these accounts I am of opinion that the relief claimed 
by the plnintiff cannot be allowed to him in this case, and that Mosohcr

* BhOGtUT
his case must fail botli on facts and law.”

Tlie plaintiff appealed to the High Court.
Baboo Chunder Madlmb Ghosej and Baboo Aubinash Chunder 

Banerjee, for the appellant.
Baboo Mohesh Chunder Clwwdhry, and Baboo Kali Kissen Sen 

for the respondent.
The judgment of the Court (M it tk r  and T ottenham , 3J.) 

was delivered by
M itte r , J .—W e are of opinion tha t in this ease there is no appeal, 

because the proceedings 111 the lower Court were held under 
ss. 525 and 526 of the Civil Procedure Code. While rejecting 
this appeal upon this ground, we are at the same time of opinion 
th a t the lower Court has exercised a jurisdiction not vested in it 
by law in deciding the question raised in the second issue 
mentioned in  its judgment, vis,, whether the defendant did 
not agree to the terms of the ekraruama, and they were fraudulently 
made. I t  appears from s. 626 that the Court has jurisdiction to ad­
judicate only upon the grounds of objection mentioned in ss. 5SaQ 
and 531. Now the defendant’s objection, that he did not agree 
to the terms of the ekraruama, and that lie was imposed upon 
in being persuaded to put his signature to the particular 
ekmmama which was the foundation of the award in this 
case, is not one which comes within the purview of ss. 520 
and &21. W hen au objection of this nature was raised it 
Wits the duty of the Court to rojoct the application under s. 525, 
and refer the parties to a regular suit. No doubt the defendant 
also raised certain other objections which came within the purview 
of ss. 530 and 5-21, but the lower Court lias not disposed of them, 
being of opiniou that the mere fact of their having1 been mentioned 
in the petition o f  objection <vould oust it o f  its jurisdiction to 
deal with the case under ss. 525 and 526, W hether this view <jf 
the law is correct or not, it is not necessary to determine* bitfc it 
is quite clear to us that the lower Court was not. competent iu 
this case to adjudicate upon thu seeond issue raised before it,
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viz., <e whether the defendant did not agree to tlio terms of 
tbe ek rnmama, and they were fraudulently made.”  W o, therefore, 
set aside the decree of the lower Court by which the plaintiff's 
suit was dismissed, aud direct that the application muler s. 525 
should be rejected upon the ground that the defendant had raised 
an objection which the Court tinder ss. 525 and 526 could not 
dispose of. I t  further appears tha t the lower Court, upon the 
objection of the respondent before us on the 28th M arch 1881, 
directed that the plaintiff should pay a Court-fee stamp of 
Ks. 328-8*0 to make up the deficiency in  the Court-fee stamp 
required for the plaint. The lower Court was evidently under 
the impression that this b ein g  a suit the plaintiff was bound to 
pay the Court-fee for a plaint according to tho value of the 
suit as required by the Court Fees’ Act, but it has evidently over­
looked the provision of the law tlmt the application for enforcing 
an award uuder s. 525 shall be simply numbered and registered 
as a suit between the parties. I t  is not considered a suit, but it is 
to be numbered arid registered as a suit. Therefore, under llie 
‘Court Fees’ Act, the plaintiff appellant was only bound to pay the 
Court-fee for an application to the lower Court. The order of 
the lower Court, dated 28th March 1881, directing Lhe plaintiff 
to pay Rs. 325-8 Court-fee stamp to make up the deficiency is 
therefore erroneous, and in making that order the Court acted in 
the exercise of its jurisdiction illegally. W e, therefore, set aside 
that order also. That order being set aside the plaintiff will be 
entitled from the lower Court to  a certificate for the refnud of 
that stn inp,, Under the circumstances of this case, we think that 
in the lower Court each party  should bear their own costs. In  
this Court the respondent is entitled to recover his costs from the 
appellant.

Decree modified.


