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M indu law—Joint family— Execution o f Decree— Liability o f Family fop 
debts contracted by oo-sharer— Delta binding on Joint fam ily .

W hen one member of a Mifcakshtira family contracts a debt which is 
binding. nob only on tlio persons executing the contract, bat on the other 
members of tile joint family to which lie belong*, the creditor has two 
courses open to him : (a), life may elect to treat the debt as a personal debt, 
and ©onilue bis suit to the person who actually contracted it. In suoh a 
suit he pbtains a mere personal decree not binding on the family, and iu 
execution thereof he merely sells the right, title and interest of the person 
who actually contracted the dobt; that was tho ease of Deeridyal Lai r, 
Jugdeep Narain Singh (1); or (6), he may treat the borrower as acting for 
the family, sue him R8 representing the joint family, and when he ht\s, 
obtained a decroo against the borrower in that capacity, proceed to sbII the. 
right, title and interest of his. jadgineut-debtors (i.e., all the members of the 
joint family) or tiny of them. That was-the case of Bissesmr J^al Sahoo y. 
3£vtharajah Luchmessuv Siiigft (2).

T a ts  was an  appeal frpm, a decree passed by the Subordinate  
Judge o f  BLuig'ulpore iu  a su it institu ted by the pluiutiffa on Alie

* Appeal'from Original ,Decree l̂ To, 276 of 1881,.against .the decree a t  
Woulvi Hafiz Abdul Karim, Subasdinato Judge of 13Iiau£ulp6i‘e, dated 
t£e 18th July  1881.
(1) I.:L ; R n 3 Cate.. 198 : L . B :,4T. A. ^1 7 . (2) L .1L , 6 1 , A., m
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1883 3rd of December 1880. The judgment of the Subordinate Judge, 
JtiAiooNA 80 fiU' as material, is as follows :
Pkusad “ These are two ease3 which are so far analogous that the pleaders on both 
S in g h

sides have agreed that they ms^y be tried together, and for this reason tha 
Dio Nabain parties have examined their witnesses in case No. 250. The facts of these 

two (lases a We as follows : The plaintiff No. 1 is the* son, and the plaintiff 
No. 2 is the wife of Gobind Dyal Sirigh, \Vho is the defendant third party in 
case No. 250, and defendant second party in case No. 251. I t  is ail admit
ted fact that the plaintiff and Gobind Dyal Singh were members of-a joint 
family. The plaintiffs state that Sheo Pershad, father of the defendants Nos. 
1 to 5, amongst the defendants, first party in case No. 250, had a money 
decree dated the 30th October 1865, and one Luchmandas Mavwari had n 
mortgage decree of the said date against Baboo Gobind Dyal Singh, and the 
plaintiffs were not parties in these suits ; that in satisfaction of the said money 
decree, the right and interest of Baboo Gobind Dyal Singh in the property 
Nos. 1 to 5 were sold by auction in the Court on the 7th of March 1866, and 
in property No. 6 on the 14th of August 1867, and were purchased by the 
said Sheo Pershad, and in satisfaction of the said mortgage decree the right 
and interest of Baboo Gobind Dyal Singh aforesaid in the property No. 7, 
which was secured under the said decree, were sold by auction in the Court 
on the 6th of March 1866, and purchased by Janki Pershad, full brother of 
Sheo Pershad aforesaid. This Janki Pershad is the defendant No. 6, one of 
the defendants first party in case No. 250. One Jugmohun Pershad also is 
inadeone of the defendant first party, No. 7, in that case, and it is alleged 
that all the defendants first party are members of a joint family, and they 
all hare a right in the purchase of those shares.

The properties Nos. 1 to7 mentioned above are mentioned in the schedule 
of the plaint of the case No. 250, and those properties are the subject-mat
ter of that suit. In  case No. 251 only one property, that is 1 anna 5 gundah, 
together with half of the julkur out of 16 annas of Mouzali Mansorepor^.is 
in dispute. The plaintiffs allege that this property was not secured under 
the abovementioned mortgage deoree ; but in that deeree tlie right and interest 
of Baboo Gobind Dyal in the said property were sold by auction on the 6th  of 
March 1866, and were purchased by one Bhikari Uoy, who Iras sold the same 
to the defendants first party in case No. 251. In case No. 250, the defen, 
d^jnts second party are made defendants for this reason, that of the said 
defendants the defendant No. 8 is ticcadar and possessor of the properties 
Nos, 1, 2, 3, 4 and 6, and the defendant No. 9 is the ticcadar and possessor 
of the property No. 5, on behalf of the defendants first party in the said 
case.

“ The plaintiffs aiiege that the plaintiff No. 1 was born on the 30th ~Magh 
-1265 Fusli'; that during his minorfty the plaintiff No. 2, having obtained a 
certificate under Act X L of 1858, was his guardian, and as the 30th Magh 
1265 F-usli coiiesponds with the 29th of January 1858, the plaintiff No. 1
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completed his twenty-first year on the 28th of January 1879, and eonso- lggg
qtiently under Act IX  of 1875 the plaintiff No. 1 attained his majority on the J umoona
28th of January 1879. The plaintiffs state that the Mitakshara law Persad

governs the family of the plaintiffs; that out of tlie property in dispute Singh

jn case No. 250 some are ancestral and somtf have been purchased during dig N a rain 
the joint tenancy otrt of the joint fund, that is, out of the collection Singh,
motley of the ancestral property. The ancestral property and the purr 
chased property are specified below the plaint in the said case,

“ W ith reference to the disputed property in case No. 251 it is alleged 
to be ancestral, and it is stated that, according to the Mitakshara h»w, 
the plaintiff No. 1 had an equal right with his.father Baboo Gobind Dyal 
Singh in those properties from the date of his birth, and according to 
the said law, the plaintiff No. 2 also is entitled to an equal share a t $he 
time of partition. I t  is alleged that in the abovementioned auction sales., 
with the exception of the partition right of Baboo Gobind Dyal Singh 
aforesaid, nothing else is sold, and the purchasers ought to have, by making 
partition, held possession of only the share of Baboo Gobind Dyal Singh; 
but they have taken possession of the entire share. Consequently, ift 
both the cases, the plaintiffs pray that, with the exception of the share 
which will be found according to partition to be the share of Baboo 
Gobind Dyal Singh in respect of the disputed properties in both the 
cases, the plaintiffs may be put in possession of the remaining share of 
the joint family, and if the order cannot be passed in that way, then 
the entire share may be decreed, and that mesne profits from the date of 
the suit up to date of possession may be awarded.

“ In both the cases, the defendants first party aver in answer that the 
plaintiff No. 1 was bora in Kartick 1263, and consequently he is barred by 
limitation ; that limitation applies to the right of the plaintiff No. 2 also, because 
the disputed property was sold by auction, and possessed by the purchasers 
more than twelve years ago ; that the family of the plaintiffs is governed 
by'tlie law of the M ithila school, and their house is also in the Mithila 
country ; that the plaintiff No. 2 has secured so much stridhan that she 
is not entitled to get a share.

“ The defendants first party in case No. 250 make this particular 
statement, that out of the disputed property, the properties Nos. 3, 4, 5, 6, 
are the self-acquired property of Baboo Gobind Dyal Singh, and the 
’defendants first party, in caise No. 251, make this particular state
ment, that according to the value of the disputed property ia  
the said case, the said* case is cognizable by the Court of 
the Munsiff, and that it cannot be instituted in this Court; and that the 
disputed property in the said case is the self-acquired property of Baboo 
Gobind Dyal Singh. Amongst the defendants second party in case N.o. 25.0, 
the defendant No. 9, admitting his ticca tenure and possession, states tha t 
he is made defendant without any ground.
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1883 “ The plaintiffs! and the defendants first party l m o  in their plaint and
~ — ■— ^ -  written statement made some observations with reference to tho nature of

J’isb3a.d tlie debt of those dccrees on account ot' which the auction sales were hold;
Sihgh but I  have omitted those statements, for this reason that, according to 

Dia H a k a in  the ruling of the Privy Council in the enso of Deendyal L ai v. Jag deep 
S in g h . Narain Singh (I), there is no neod in u case lil<o this to dutermino the nature 

of the debt.
"The following are tho issues -which are common to both the cases!

(1), whether the claim of the plaintiffs is barred by limitation ov not;
(2), whether the plaintiff No. 1 was born on the 30th of Magh 1205 or in  1268 
]?usli Kartie ; (3), whether th e  family of th« plaintiffs is governed by the 
Mitaksharalawor by tho law of tho Mithila sohool, and what is the share of 
the father according to tho law of tho M itihila suhool j (4), liow much stridhau 
lms the plaintiff No. 2 received, and owing to luir having received that stri- 
dlmn, is the said plaintiff, who ia entitled to oue share at tho time of parti- 
lion, deprived of that ahavo or not?

“ Issues which belong to case No. 250 alono: (1), wliolhor the proper- 
tics N os. 3, 4, 5, and 6 have been purchased by ttnboo (tabind Dyal Singh 
from his own fund, or have they been purchaaod out of tho joint money j 
(2), whether the defendants second party are mado defendants on suffici
ent grounds, or without any ground P

“ Issues whioli belong to case No. 251 nlone : (1), what is the value of 
the disputed share ; (3), whothor the disputed property is tho self-acquired 
property of Baboo Gobind Dyal Siutfh, or is it nneestral property?

“ In  both the eases one issuo is framed with reforenoo to tho right of 
mesne profits also."

The Subordinate Judge found 111 at plaintiff No. 2 wus entitled 
to a share on partition—Sluuna Glinrn Sircar's Vyvastha Chandnka, 
vol. I I ,  p. £11 j Sheodyal Tewaree v. Judonatft rTewaree (2); W est 
and Biihler, 2nd edition, pp. 291— 300, and wus therefore 
entitled to Bue jointly with pluintiff No. 2 ;  that plaintiff No. “2 \ m  
bom at tbe end of Magh 1265 F u s li; that tho plaintiff's family 
"were governed by the Mitaksluira law ; and that the stridhan re
ceived by the plaintiff No. 2 was not sufficient to deprive her of the 
'right to share on partition. Tbe Judge also fouud that tbe pro
perty in dispute was joint family property, and that tho tiooadars 
were properly made defendants. He also-found in plaintiffs* fuvonv 
on the question of jurisdiction, aud that the property in dispute in 
case No 251 was also ancestral property. H e thereupon decreed 
the plaintiff’s claim for partition and possession with costs, aud 
meBiio profits from the dntepf suit.

(1) I. L. II., 3 Calc., 198 j L. It. 4 1 . A., 217. (2) D W J .M 1 ,
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The defendant appealed to the High Court. 1SQ3
M r. G asper  (Mr. T w id a le  with him) for the appellant.—The J n m w a  

suit is barred by limitation—N obin Chunder Chuckerbnity v. b̂ixgh*
G uru P ersa d  D oss  (I) j B rinrla  Dabee Choivdhrahi v . Pearee L a ll  txathivx 
Chawdhrp ( 2 ) ;  see Limitation Act, 7 8 7 7 ,3 0 1 1 .1 1 ,0 1 3 .1 2 6 ,1 2 7 , Singh, 
1 4 4 ;  M ahomed A r s a d  Chowdhry v. Takoob A lly  (8).** Partition, 
of the whole estate must be asked for— P a rb a ti Churn D eb  v. 
Ain-ud-deen (4). Under Mitaksham law the wife gets a share on 
partition in lieu of maintenance. Bub here the wife is being* 
maintained. There is 110 allegation that she is not being 
maintained, and there is no partition of the joint estate. Nor does, 
she ask that she bo put in separate possession of her share. As 
to the right of the purchasers, see S u ra j Bunsi K o er  v. Sheo 
Pershad Singh (5) ; Doollee Cliand v. Wooma SitnJcer Proshad (6) ;
La/ji Sahoy v. Fakir Chand ( 7 ) ; Bhagwat Dassee v. Goxiri 
Kunwar ( 8 ) ;  Ambiea Pershad Tewaree v. Ham Sahai L a i ( 9 ) ;
Loorga Persad v. Kesho Persad Singh(\0) • Multayan CJietliar v.
Sangili Vira Pandia Chinnatambiar (11).

Mr. Uvans (Baboo AJuJiesh Chunder CTmodhry and Baboo 
Tam ck Hath Sen with him) for the respondent cited Girdharee 
Lall v. Kantoo Lall (12) ; Ahmnoo Lall v. Lalla Choonee Lall (13;;
Suraj Bunsi Koer v. Sheo Pershad Singh (5);

Mr. Gasper ia  reply.

T he follow ing ju d gm en ts were delivered b y  the Court (P ains EE 
and O ’K in e a l y , J J .)  : —

O’IO nealy, J .— In this case plaintiff sues for possession of liis 
siiare in certain properties sold in execution of a decree against 
his father and purchased by the defendant, or, if that cannot be 
done, he wishes that possession of the entire property may be

(1) B. L*U. Sup. Vol., 1008 j 9 W. 11., 605.
(2) 9 W. It., 460.
(3) 15 33. L. I?., 357. (7) 7 0. L, B., 97.
(4.) I.'L. R., 7  Cnlo., 677. (8) 7 0. t.1?., 218.
(5) L. B. 6 J. A., 88 ; I. L, R, 6 Cnlo., 148. (9) 10 0. L. }?., 605.
(6) I; L. li., 6 Calc., 136. (10) L. R., 9 I. A., 27.

(11) 1. K., 9 L A., 128,144^ 1. L  R„ 6 Mad., 1.
(i 2) L. I?,, I I. A., 321 j 12 R  L. Il„ 187.
(13) L> B„ 1 L A., 144..;
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1888 given np to him,and tlm t a dccree, somewhat in the form or tho dccree
JumoonA given in the case of Deendyal L a i v. Jug deep ffara in  Singh (1),
Persad s]j0Ui j  be passed in liis favor, Iiia mother is also u party to tho suitSZNCtII 1

». on the ground that, according to H im ln law, when a partition
Dl<SiKQh.Am of jo in t property is made, she is entitled to a share of the property

ill lien of maintenanco. Tho lauds in disputo m ay bo divided 
iiito two classes. In  the first class fall parcels 1 to G, which were 
purchased by tho defendant in execution of his own decree ; in tho 
second class parcel No. 7, which the dofemhmt purchased in execu
tion o f the decrco of a third party . For tho dofoune it was 
contended that tho debts wore debts duo by the family j tlmt their 
entire interest in tho property was sold ; and tha t the plaintiffs 
could not succeed.

In  regard to tho lady it was also contended that, having been 
out of possession for more than twolvo years, sho could have uo 
right to any share even if the pnrtition wei'O nil owed.

The Subordinate Judge, relying on tho case of Deendyal Lai 
v. Jvgdeep Narain Singh (1) declined to allow tho defendant to go 
into the question of necessity, and gavo the plaintiffs a  decree for 
possession of their shares in all the plots I to 7. He
made no distinction whatever between plots 1 to 6 on the one
hand and plot 7 on iho other, but treated them alike. l ie  
seems not to have taken into consideration th a t in  tho one 
case the deoree-holder purchased, and in the other case he 
did not. The defendant first p a rty , purchaser of those pro
perties, appealed against that decision, and he has urged before 
ais the same argum ent th a t lie raised in the lower C o u r t; and 
jfirst, he Contends Hint the suit is n o t governed by Deendyal'a 
ease a t all, and that the son of the person against whom the decree 
■was executed has no right to obtain any part of tlie property.

Before the decision of DeendyaVs oase i t  had been decided „m 
tliis Court that, where a father m ortgaged property and the mort
gage was not binding upon his son, yet, although tho son could 
recover the property, still the purchased a t a sale finder a m ort
gage decree^ in such a case wns entitled in equity to a, lien on the 
share of the father for the am ount of his debt. Tho lending wise 
on this point is that of Mohabeer Pershad  v. Raniyad Singh (2)-. 

(l) I. L. It., 3 Oulc., 198; L, U. 3 ,1. A., 247. (2 ) 12 B L. II., 90.



VOL. X .J CALCUTTA SERIES. 7

.NW in DeenrlyaVs ease the purchase was not a purchase of the 1883
mortgaged property, and when the ease came to be argued before jumooxa

the Honorable Judges of this Court, they declined to exteud the 
equitable relief which had beeu allowed to purchasers at 6ales in v-
execution of mortgaged property to the case of purchasers under Ksinsh.AIN 
mi ordinary money decree, and indeed that had never "been done.

The case went to (he Privy Counoil, jiud their Lordships said :
(< I t  is difficult to see upon what principle the hypothecation of 
property in question cau be taken to improve the position of tho 
creditor.1' Then, acting on that principle, namely, that a hy
pothecation could have no important bearing on the decision of
I lie case, they did more than extend the equitable relief, tliat 
had been given in the ease o f Mahaleer Pershad, to a purchaser 
under an ordinary personal money decree, for they declared, as 
had previously been the law in Madras, that the purchaser had 
a legal right to the share of his vendor. This is the construction 
that their Lordships themselves have put upon their decision.

In  the ease of Suraj Jiunsi Koer v. Sheo Proshad Singh (1), 
their Lordships, referring to the case of Deendyal, said :
“ That question must now be taken^ have been set a t rest 
i>y, the recent decision of this tribunal in Deendyal Lai v. Judgeep 
Narain Singh (2) by which the law has so far been assimilated to 
tha t prevailing in Madras and Bombay, that it has been ruled 
that the purchaser of undivided property at an execution sale 
daring the life of the debtor, for his separate debt, does acquire his 
share in such property with the power of ascertaining and rea
lizing it by a partition.”

In  a subsequent appeal from the decision of the High Court at*
Madras, Muttayan Cheitiar v. Sangili Vira Pandia Chinnatambiar 
< 8) , the^nembers of the'Judicial Committee referred to  what they 
had stated in Sitraj Bunsi's case and adhered to it.

When one member of a Mitakshnra family contracts 
debt which is binding not only on the person executing. the 
contract^ but on the other members of the jo in t family to which 
'he belongs, the creditor may. deal with them in either ot two.

(1) Tj. R. 6 L A,, 88 at, p. 102,
(2) I. L. R. SCftlo.; 188i Ii. E .4  I. A„ 2*7.
(?) L. R , 9 1, A , U i ; I. L. II. 6 Mad., 1,



- 1883 ways. He may elect to treat the debt na a porsoual debt,, and
-----------coufine his suit to the person who actually contracted it. In  suchj t jh o q n a  ,
Pbbsad asnifc he obtains, and only obtains, a mere personal docree not
Sle.GH binding on the family, and in execution of the docreo lie merely sells

DISinghAIN riwht, title  and interest of the debtor, which in this case is the 
person wlfo actually borrowed tho money. Or ho may treat the 
borrower as acting for the fam ily, sue him as representing1 tho joint 
family, and when ho has obtained ji decroe against tho borrower 
in that capacity, proceed to sell tho righ t, titlo and in terest of his 
judgment-debtors, i.e., all tho membors of tho jo in t family 01* of 
any of them. Deendyal’a case is an example of tho 0110 kind of 
case, and Bissem ir Lall Sahoo v. Maharaja Luchnessnr Singh (1), 
is an example of the other. In  th is last case, as in the 
case of Deva Singh v. Earn Manohar (SJ), one member of the 
family was treated as representing tho whole family, Tho decree 
was not against the m an personally. Tho fam ily property was 
joint, and it was hold that tho stile in  execution  of the decree 
carried with i t  the whole property. B u t in tho ease o f Dcendyal, 
as was pointed out, during the argum ent, by Sir Barnes Peacock, 
the suit and decree were against the man himself. There was 
nothing to show that he was suod in his representative capacity ; 
the decree was a personal decroe, and the sulo proceeding did not 
carry the m atter any further.

Looking at the case from this point of view, i t  i t  no t difficult 
to understand why their Lordships treated tho question of 
necessity as immaterial. Being of opinion tha t the plaintiff iu 
the orginal proceedings had elected to  tro u t tho defendant as 

' the sole and only debtor, and had pnruluiBod his lig h t, title and 
interest under the personal decree, they  declined to allow liiin
to turn round and obtain the benefit of a su it which he had
never instituted (and could not institu te  afte r the first decree), 
alid enlarge his deeree a t tho expense of persona who were not 
on the record either in  name or by i-eprosontation. In  such a 
case evidence of necessity would be irrelevant, fo r the purchaser 
lifid, by the form of his first action, deprived him self of all
power to Bue new parties wlio may bo called by  analogy tho
principals in the transaction.

(1) L. U„ 6 X. A, 233. (2) I, L. tt. 2 All. 7-10.

g THE INDIAN LAW REPORTS. [VOL. X.
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between this case and the case o f Deendyal. Bo far as I  can see juhooka
the facts of the two cases are exactly similar, Mr. Gasper lias 
not attempted to draw  any distinction. H e has confined himself
to  shewing th a t different views of Deendyal’s case have been Dl<SiKGH,iIS
taken by  different Divisional Benches of this Court. "I certainly 
know of no case in this Court in  which i t  lias been stated that,* 1
if  the facts are the same as those in the case o f Deendyal, that; 
decision should not be followed.

In  this case the facts, so far aa plots 1 to 6 are concerned, are 
the same, and I  think we are bound by that decision in regard 
to them.

B u t in regard to plot 7 the case is different. There tlie 
person who purchased the property was not the decree-bolder.
H e had not the carriage of the suit. The form in which i t  was 
institu ted  could not have been determined by him. N either had 
he carriage of the execution proceedings. All tha t he is required 
to do is to point to  the decrce and say, “  this decree shows that 
the  property in dispute was liable to  be sold for the debt of the 
father. I  have bought on the faith of that decree, and I  am 
entitled to hold the property.”  This, I  understand, is the decision 
in Kantoo Lall's case; therefore in  regard to plot No. 7 1 think 
the appeal should be dismissed.

Sudaburt's case (1) is to the effect th a t one member of the joint 
family could not sue for a share, bu t to get baok the whole pro
perty  j This was thought to be a  great hardship in  Malvabeer 
Pershad's case, and the Judges, on the ground of equitable relief, 
decided th a t the share of the purchaser should be subject to tlie* 
m ortgage lien. In  Deendyal's ease the decree was not th a t the 
jo in t family should hold the property subject to a l ie n ; but that 
the members should obtain possession of tlie property subject to 
a declaration that the purchaser was entitled to his v endo r’ 
share. This declaration runs as follows : “ Their Lordships think 
th a t the decree should be varied by adding a declaration 
tha t the appellant, as purchaser a t the execution sale, has 
acquired the share and interest of Toofan Singh in that 
property, and i3 en titled  to take snch proceedings as. he shall 

(1) 3 B. L. 3J,, JP. B., 31,

I  a sk ed  M r. G asp e r mox*e th a n  once w hnt w as th e  d istinc tion  isss
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- 1883 bo advised to have tlm t share and in terest ascertained by
Jumoona partition.” S im ilarly, in the present ease, all I  understand tho
^ noh* purchaser o f these plots 1 to 6 is entitled to is, the share o f  the

father. U n til partition, and until the w idow ’s share is taken
Dio Nabain . .

Singh. into account, no member ot the fam ily can predicate his share or
the family''property. I , therefore, thiuk the plaintiff is entitled
to the whole property, except the share o f  the husband o f  the
lady (th e father of the minor), and that the defendant purchaser
is only entitled to the excepted share, which m ust be determ ined
on taking the share o f  the lady into consideration.

P rinsep , J .— I  am o f the sam e opinion. I  concur in the 
distinction drawn by m y learned colleague between the cased 
which follow the rule laid down in  Deendyal's case, and iu the other 
cases iu which the question arose, whether the father was not 
proceeded against in a representative capacity, that is to say, 
that lie acted on behalf o f  him self and all the members o f the 
fam ily, and was so treated iu proceedings taken against him to 
enforce the particular debt.

The case o f  D eendyal seeins to be, as has already been pointed  
out, one in  which the creditor elected to proceed again st the 

father alone, and to sell w hat would properly be regarded as his 
sole share iu the ancestral fam ily property. The present case is 
on all fours w ith  the facts in D eendyal’$ case, and therefore, in m y  
opinion, w e are bound to act-in  accordance with the rule therein 
laid down.

There is, however, a distinction betw een the properties 1 to 6 
and property N o. 7. In the former the decree-holder was 
him self the purchaser; in  the latter, that is to say in property 
N o. 7, a third party was the purchaser. A s regards this latter 
property, under the authority o f the ju d gm en t o f  the P rivy  Coun
cil in  the case o f G irdharee L a ll  v. Kantoo L ull (1 ) the purchaser 
v’buld be entitled to retain  the entire property sold. A s regards 
the other properties the rule laid down in  DeendyaVs case m ust 
be followed, that is to say , that the plaintiffs m ust receive posses
sion o f  the entire property subject to the right which the 
defendants .first party can enforce to obtain partition o f  the 
particular -share o f  the judgm eut-debtor, Gobiud D yal S ingh. 

(i; 14 B. L. R., 187.; L. R. 1 1 A., 321.
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Tlmt share would be oue-tliinl under the Mitakshsira la'w, which 1883 
bas been rightly found by the lower Court to nppl y to the present ~ j mr00NA
M 9A Teksad
08 6* _ § SXKGH

As the rights of the parties nre ascertained in this case, it is v-
• i p i « ! • ’ . Dro na ba ih

u n n e c e s s a ry  to  r e q u ire  fctis d e fe n d a n ts  f i r s t  p a r t y  to  b r in g  a n o th e r  Sing h .

suit for partition, "and accordingly the decree will b^ drawn up
thus : that tlie plaintiffs do recover two-thirds of tjie properties
Nos. 1 to 6, their claim as regards property No. 7 being
dismissed.

Mesne profits will be given on tlie same principle.
Costs will be given in proportion to the amounts decreed, and 

dismissed both, iu this aud the lower Court.
Decree modified*

Jiefore M r. Justice Mitter and Mr. Justice Tottenham.

BIJADHUR J3HUGUT ( P l j . t h w i w )  v . MON OH [JR B11UGTJT
(D e jtb n d an t) ,*  J m  2_

Appeal— Application to file  award— Order r y  eating Appeal, Mattel's to he 
decided upon—Application to file  an award— Court-Jee on such application.

!Nn appenl lies from an order upon nn application bo file an a ward under 
s. 525 of tlie Civil Procedure Code. Upon an application to file an award 
under s. 525 of tlio Civil Procedure Code, the Hoard to whicli the application 
is  made has no jurisdiction to enquire whether- the defendant lias agreed 
to the terms of tlio instrument referring the matter to arbitration, or 
whether the terms were obtained by fraud. When sucli objections are 
made, it  is the duty of tlie Court to reject the application under s. 526, and 
refer the parties to a regular smb.

The proper Court-fee upon ini application to file an award under s. 526 
is the Gourt-fee prescribed for applications, and not the Court-fee upon 
a plaint.

I n this case the plaintiff sought to enforce tlie filing of an 
award, said to have been made by auarbritrator appointed b y liiit
self and the defendant, as well as For possession of the properties 
included in the award,. The defendant denied that he had en
tered into any agreement to refer, the matters to which the

* Appnal from Original Xteereo No. 6 of 1883* against tlie fleDraeipf Baboo 
Kali Prosunno Mookerjee, Sub-Judge of Sami), dated the. 1st November
1881.


