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so, applying Petherperm al Chetty Y. M im iandy  
Servai[l\  the first defendant was entitled to set up  
tkat defence and to succeed in the suit. It 
follows, therefore, that this second appeal must be 
dismissed witli costs.

A.S.V.
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Before Sir Owen Beasley, Kt., Chief Justice, Mr. Justice 
King and Mr. Justice Gentle.

G. y .  MXrTHTJSWAMI CHETTY, A p p e l l a n t ,

V .

THE OFFICIAL ASSIGNEE of MADRAS as  th e  
A ssignee  of th e  estate  an d  efpeots op S. A .  

A n a k t h a n a b a y a n a  C h e t t y , R espo n d e ft .*

JPresidency-towns Insolvency Act {III of 1909), ss, 7 and 86—  
Application under sec. 7—‘Suit for purposes of sec. S 
of Indian Limitation Act [IX  of 1908)^ if— Mort
gage with possession hy insolvent set aside on applica
tion hy Official Assignee under sec. 55 of Presidency- 
towns Insolvency Act— Subsequent application under 
ss. 7 and 36 of that Act by Official Assignee for  
recovery of mesne profits from mortgagee— Period for which 
such profits recoverable— Art. 109 of Indian Limitation 
Act— Applicability of.

A person, -wIlg had iisufr aotuarily mortgaged Ha property 
in April 1923, was adjudicated insolrent in February 1925. 
On an application made by the Official Assignee in March 1931 
under section 55 of the Presidency-towns Insolvency Act, the- 
mortgage deed was set aside by an order passed in February 
1932. In December 1934 the Official Assignee made a further 
application under sections 7 and 36 of the said Act to call

(1) (1908) I.L.E. 35 Oal. 551 (P.O.).
* Original Side Appeal No. 2 of 1936.
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upon th.e mortgagee to account for the rents and profits wliicli M uthtjswami 

he had received from the mortgaged property. O i -p ic ia l

Reldthsit the mortgagee was liable for mesne profits only 
for the period of three years immediately preceding the 
Official Assignee’s application.

Be Mansell; "Ex parte Worton, (1892) 66 L.T, 245, 
followed.

An application under section 7 of the Presidency-towns 
Insolvency Act is equivalent to a suit and equivalent to a 
suit for the purposes of section 3 of the Indian Limitation Act 
which applies the articles of the Act to all suits.

In claiming by the application to leoover the rents and 
profits in question the Official Assignee was claiming as repre
senting the insolvent’s estate_, and was not putting forward any 
claim hostile to the insolvent.

Jagannatk Prasad v. The U.P. Flour and Oil Mills Oom- 
'pany, TAmited  ̂ (1916) I.L.R. 38 All. 347, distinguished.

A ppeal from the order of M ockett J. dated 
2nd December 1935 and made in the exercise of the 
insolvency jurisdiction of the High Oonrt in 
Application No, 438 of 1934 in Insolyency Petition 
No. 71 of 1925 (in the matter of S. A. Anantha- 
narayana Ohetty, an insolvent).

8. PancJiapagesa 8astri (with him, P. S. Bamaswcomi 
Ayyangar) for appellant. The Presidency-towns Insolvency 
Act is not, as regards limitation, a self-contained Act. The 
provisions as to limitation contained in that Act and relied 
upon by M ookbtt  J. refer to cases where the Official Assignee 
claims under a right higher than that of the insolvent. They 
are inapplicable to cases where the Assignee claims in right of 
the insolvent and there is no provision in the Act as regards 
limitation applicable to such cases. Be Mansell ; 'Ex parte 
N'orton(l) was a case of rents and profits. As to the practice 
in England, see Williams on BankTuptcy^ I4th edition  ̂page 414.
Applications like the one in the present case are of the nature 
of plaints and the rules of limitation applicable to suits apply 
to such applications.

(1) (1892) 66 L.T. 245.



lioTHUsWAMi The decision of the Privf Council in the case oi 
Official Sansraj Gupta v. Official Liquidators of Dehm Dun, etc.,

Assignee, Co77ipany(l) may be relied upon for the position that the
Madras. application cannot be regarded as a  S u it , but their Lordships

tkemselves hold that the defence of limitation will be open on 
aueli applications (see page 1078). Whether tlie Indian 
liimitation Act in terms applies to the notice of motion in the 
present case or not and whether the notice of motion can or 
cannot be regarded as a plaint, as the section conferring juris
diction on the InsolTency Court does not create a new right, the 
defence of limitation is, on the authority o£ Hctnsraj Gupta v. 
Official Liguidators of Behra Dun, etc., Gompany(l), open, on 
such an application. The right sought to be enforced by the 
application in the present case is not one created by the Act. 
Where the Official Assignee could in a suit get only rents or 
mesne profits for three years, he could not, by an application 
under section 7, get more. Byen if the application is not a 
plaint and the proceeding started by it is not a suit, the 
discretionary power under section 7 will be exercised in favour 
of the Official Assignee only subject to the defence of limita
tion. Section 7 is only a transfer of jurisdiction from the 
ordinary Court to the Insolvency Court and the power conferred 
upon the Insolvency Court by the section is a discretionary 
power. On the principle of the ruling in HansraJ Gupta v. 
Official Liquidators of Dehra Dim, etc., Company(1), the 
Court will say that it -will exercise the discretionary power 
only subject to the defence of lim.itation. Official Assignee, 
Madras v. Narasimka Mudaliar{2) does not deal with the 
question of limitation but lays down that the power under 
section 7 is a discretionary power. [Kancherla Krishna Rao, 
In re(3) and Mulia's Law of Inaolveney, page 50, referred to.] 

A. G. Sampath Ayyangar for respondent.— If the Indian 
Limitation Act applies to the case at all̂  the article appli
cable would be article 120. Article 109 cannot apply 
because the insolvent himself cannot get mesne profits he 
himself having transferred the property. In such a case 
the Official Assignee does not sue in right of the insolvent 
because the insolvent himself has no right to sue. By the
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avoidance of tlie transfer tlie Official Assignee gets a fresh. MuTHtrswAMi 
riglit. Section 51 of the Presidenoy-towna Insolvency Act Opeucial 
giveiS a fresh title to the Official Assignee and_, if it is held that 
he has the same period of limitation, for a suit for mesne profits 
as the insolvent; the Assignee might be barred long before his 
right accrnes. When the Assignee does not impugn the transfer 
by the insolvent and sues for a relief which the insolvent himself 
could have claimed  ̂ then it may be that the same period of 
limitation will apply to a suit by the Assignee as to one by the 
insolvent. If in the present case,, the Official Assignee^ admit
ting the usufructuary mortgage^ had sued for redemption of 
the same  ̂ he might have had the same period of limitation.
Where^ however, the Official Assignee avoids a transfer by the 
insolvent and sues for rents and profits from the transferee, the 
suit is for a relief which the insolvent himself coaid not have 
claimed and is in virtue of a new right created in the Assignee 
by reason of the avoidance of the transfer. Oases where a new 
right is created are excepted in M ansrcoj Gru^pta v. Q-fficial 
L iq u id a to rs  o f  B eh ra  D u n , etc-, C om p a n y  { I ) ; see  page 1078.
The Official Assignee gets the right by virtue of the Act- 
{Jagannatli Prasad v. The U.P. Flour and Oil Mills Gom'pany,
Limited{'2,), In the matter of the Behra Bun— Mussoorie 
JElectric Tramuiay Gom'pany, Limited{Q) and Vaidiswara Ayyar 
T. Siva Subramania Mudaliar{^), referred to.]

8. Fanchapagesa Sastri replied.
Cur. adv. vult.

The J u d g m e n t  of the Court was delivered by  
K i n g  J .— Part of the property of one S. A . Anan- King j  
thanarayana Chetty consisted of two stables 
in Madura. These stables were usufructuarily 
mortgaged by him to his son-in-law on 11th April 
1923. On 11th February 1925, S. A. Ananthanara- 
yana Chetty was adjudicated insolvent. In March 
1931, the Official Assignee applied under section 55 
of the Presiden cy-towns Insolvency A ct to have 
the mortgage deed set aside and an order was
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MuTHuswAMi duly passed in Ms fayour in February  ̂ 1932.. 
oiri'iciAii HaYing thus liad the mortgage deed anniilled, tlie 
madSI^' Official Assignee made a further'application under 
EiNfiJ. sections 7 and 36 of the Act in December 1934 to 

call upon the mortgagee to account for the rents 
and proiits ’which he had received from the 
mortgaged property. Our learned brother, 
M ooeett J., who heard this application has held, 
under section 7, that the mortgagee is liable to 
account for the whole of the rents and profits 
which he has recei-ved since the mortgage was 
ejected. Against this order the mortgagee 
appeals, contending in his memorandum of appeal 
that he is not liable to account at all.

At the hearing of the appeal this extreme 
contention was abandoned, and the only argument 
advanced was that the appellant was liable for 
mesne profits only for the period of three years 
immediately preceding the Official Assignee’s 
application, i.e., from December 1931. This argu
ment, we think, is a sound one and must prevail.

The authority upon which this argument was 
based is an English decision, R e Mansell ; E x  parte  
N orton{l). In that case, a trustee in bankruptcy 
applied under section 72 of the Bankruptcy Act of 
1869 to recover certain rents from one Norton 
more than six years after Norton should have 
paid them. Norton pleaded the Statute of Limita
tions and it was held by all the three learned 
Judges (Lord Esher M.R., Fry L.J. and Lopes 
LJ,) that this plea was a good one, the reason 
being that the application was equivalent to an
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K i n g  J.

action. The exact words of Lord E s h e r  M.E. MuTHuswAkr
•y.

are : Opi'icial
A s s ig n e e ,

A  motion in bankruptcy such as this is equivalent to 3 I a d r a s . 

an action/'’

And wliat Fry  L.J. says is this :
It is plain that, when the Legislature by section 72 of 

the Bankruptcy Act gave power to the Court of Bankruptcy to 
decide all questions  ̂ whether of law or fact, arising in any case 
of bankruptcy^ that transfeience of jurisdiction was not 
intended to alter the liabilities and rights of persons proceeding 
in the Court of Bankruptcy. This case therefore is just the 
same as if the trustee were suing in an ordinary Court of 
law . . .

Now this decision was duly brought to the 
notice of MoCKETT J. but he held that it afforded 
him  no assistance, and that, “ as the law of lim ita
tion in India is contained within the four walls 
of an Act, unless it is possible to place a particular 
proceeding within one of the articles of that Act, 
the Act does not apply W ith  respect we are 
unable to see why the decision should not be 
followed in the present case. Section 7 of the 
Presidency-towns Insolyency Act is admittedly 
the equivalent in India of section 72 of the Bank 
ruptcy Act in England. We are therefore, we 
think, justified in holding that an application 
under section 7 is equivalent to a suit and 
equivalent to a suit for the purposes of section 3 of 
the Limitation Act which applies the articles of 
the A ct to all suits. After all, as has been pointed 
out in the Full Bench ruling in Official Assignee^
M adras  v. N arasim ha M udaliar{l)^  a claim for 
money under section 7 against a stranger to the 
insolvency is only an alternative to a suit, and an 
alternative which the Insolvency Court should
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V.
O f f ic ia l

ASSIGKEE,
M a d ra s . 

K ing- J.

Mxjthuswami not permit except in simple cases capable of easy 
and speedy proof (se6 page 731). It would indeed 
be an anomaly, if tlie Insolvency Ooiirt by granting 
this permission shonld automatically confer upon 
the Official Assignee power to claim debts which 
would be irrecoYerable by suit.

We need not, howev^er, pursue this particular 
point any further as Mr. Sampath Ayyangar, who 
appeared for the Official Assignee before us, 
abandoned any contention that the Limitation 
Act did not apply merely because this was a 
proceeding in insolvency. He attempted instead to 
distinguish Be Mansell ; E x  parte Norton{\) from  
the present case on the ground that the Official 
Assignee did not here represent the insolvent at 
all but was applying on the strength of a right 
higher than any the insolvent would have had. 
In arguing so Mr. Sampath Ayyangar appeared to 
be obsessed by the fact that, as a preliminary to the 
present application, the Official Assignee had had 
to have the mortgage transaction set aside and 
that the former application was one which 
the insolvent himself could never have made. No 
doubt that is so, but the two applications must 
nevertheless be very clearly distinguished. When  
the mortgage has been set aside, what is the 
result ? It surely is that, in spite of the mortgage^ 
the ownership of the mortgaged property and the 
right to receive its rents and profits have in law  
remained throughout part of the insolvent’s estate, 
When the insolvent’s estate became .vested in the 
Official Assignee by reason of the insolvency, the 
right to receive these rents and profits must bo 
deemed to have vested in him. It is to us cleax,

<1) (1892) 66 L.T. 245.
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beyond all argument, that in claiming by this muthuswame

OlrFICIAI.application to recover these rents and profits the 
Official Assignee is claiming as representing the 
insolyent’s estate, and is not piitting forward any 
claim hostile to the insolvent. W e consider 
accordingly that Mr. Sampath Ayyangar’s argu
ment on this point provides no sound reason to 
induce us not to follow  B e M a n s e ll ; E x  p a rte  
NortoniX)>

Only a brief final reference is necessary to a 
ruling reported as Jagannath Prasad  v. The U.P. 
F lou r  and Oil M ills Com pany. L im ited{2) to 
which our attention has been drawn by Mr. Sam
path Ayyangar. That decision shows that in 
certain circumstances a liquidator can recover 
from the shareholders of a company in liquidation 
unpaid calls the right to which would be barred 
by limitation if the company itself were to file 
a suit to recover them. But this is no true 
analogy to the present case. The decision in 
J  agannath P rasad  v. The U.P. F lou r  and Oil M ills  
Company^ Lim ited{2) turned upon the inter
pretation of specific provisions in the Companies 
Act which defined the shareholders’ liabilities. 
There are no such provisions in the Presidency- 
towns Insolvency A ct which can be used against 
the appellant. And it is further made clear in 
Jagannaih Prasad  v. The U. P. F lou r and Oil M ills 
Com'pamy^ Lim ited{2) that, but for these specific 
provisions, the liquidator would have had no 
higher right to resist the bar of limitation than the 
company itself. In the present case, as we have 
already pointed out, the Official Assignee makes

Assignee,
Madba8.
K in g  J.

(1) (1892) 66 L.T. 245. (2) (1916) I.L.R. 38 All. 347.



muthtjswami Ms application as representing the insolYent’s 
Official estate and in that capacity only. 
ium ls.’ In the result then this appeal must be allowed 

in part with costs thronghont and the appellant’s 
liability to account be reduced to the period of 
three years immediately preceding the Official 
Assignee’s application. ^  ̂^
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before Mr. Justice Venhatasnhba Hao and Mr. Justice Cornish.

1936, M BGrRAJ IS W A E A D A S  (Petitioner), A ppellant;,
April 9.

------------  u.

THE CORPORATION OF MADEAS (R espondent), 
R e s p o n d e n t .*

Code of Civil Procedure {Act V of 1908)^ sec. 63— Applicability 
— Decrees of same Court against same ^defendant hut in 
favour of different persons—-Transmission for execution of, 
to Courts of different grades— Sale in execution held 
earlier by GouH of inferior grade and purchase by holder 
of the decree executed by that Court— Applicability of 
sec. 63 io case of— Order to be made in such a case—  
Sec. 63 exception to rule in sec. 73̂  if.

Decrees were passed by tlie High Court on its Oxiginal 
Side, some in favom- of the xespondent and one in favoax o£ 
the appellant. The decrees in favour of the respondent were 
sent to the Sub-Ooiirt  ̂ Ohingleput, for execution ; that in 
favour of the appellant to the District Court; Ohingleput. In 
pursuance of the respondent’s decrees  ̂ the properties were 
attached by the Sub-Court in January 1932 and the sale was 
held on 28th September 1932. The respondent obtained leave 
to bid and was allowed to set o££ the purchase price against the 
decree amount which exceeded the amonnt of his bid. In the

* Appeal Against Ordar No. 25G of 1934 luid Civil Revision Petition
No. 898 of 1933.


