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Before Mr. Justice King and Mr. Justice K. 8 . Menon.

SA V O A R  TJ. Y A IK U N T A  BH AT ( P l a i n t o p ) ,  A p p e l l a n t ,  1 9 3 3 ,
F ebruary  5.

V.  ------------------------------
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K. SAE.VOTEAM A E.AO, T h e  O f f ic ia l  L i q u i d a t o r  op 

U P PIN A N G A D Y CO -OPERATIVE SOCIETY ( D e p e n d a n t ) ,

E e s p o n d e n t .*

Go-operative Societies Act [II of 1912), sec. 42 (6)— Past 
memher of society— Liability of, to contrihute— Determina­
tion of question of— Liguidator’s power under sec. 42 (2) {h) 
of Act— Past memher who ceased to he memher more than 
two years before liquidation— Liability of, to contribute—  
Liquidator’s decision as to— 8 iiit by member to chocllenge—  
Maintainability of— Sec. 42 (6) of Act, i f  a bar to.

A  co-operative rural credit society went into liquidation and 
the liquidator appointed to administer the affairs of the society 
made an order directing the plaintiff to contribute a certain 
sum. The plaintiff was admittedly once a member of the 
Society but he contended that he ceased to be a member fiye 
years before the liquidation. The liquidator overruled the 

“contention and held that the plaintiff was Hable to contribute 
as an existing member. The plaintiff paid the contribution 
and filed a suit in the Civil Court claiming refund of the 
amount paid on the ground that he was not liable to contribute.

Held that the suit was not barred by section 42 (6) of the 
Co-operative Societies Act, 1912.

There is no clear indication in section 42 (2) (6) of the 
Co-operative Societies A ct that the liquidator can determine, in 
such a way that this determination is not subject to be set aside 
by the Civil Courts, who are liable either as members or as 
past members of the society to contribute to the assets of the 
society.

MuJcand Lai v. Liquidator, Malhotra Banh, Jffafimhad, 
(1933) I.L .R . 14 lah . 703, referred to.

Md. Bdrhat AU v. Anjuman Imdad Qarm, A .I .E . 1935 
Lah. 330^ distinguished.

* Second  A p p ea ls  N os. 840 and 1102 o f  1931.

70-A



Vaiktjnta A p p e a l s  against the decrees of the District Court 
of South Kanara in Appeal Suits Nos. 329 of 1929 
and 382 of 19,29 preferred against the decrees of the 
Oouit of the District Munsif of Puttur in Original 
Suits Nos. 587 of 1928 and 478 of 1928 respectively.

The above second appeals came on for hear­
ing before Yen kataeam an a Eao J. when his 
Lordship made the following

O ed be  :—

The main question argued in th is  appeal is whether the 
suit ia barred by section 42 (6) of the Co-operative Societies 
Act. The facts ^ecessary for the disposal of this qaestion may­
be briefly stated. The plaintiff became a member of the Rural 
Credit Societyj Uppinangady-j in 1914. His case is that he 
resigned his membership and withdrew his share capital in 1918. 
The S ociety  went into liquidation in 1923 and Mr. Giriappa 
became the liquidator and he passed an order on 9th July 
1925 that the plaintiff was not liable; subsequently the 
present liquidator; Mr. Kannan TsTair, succeeded him and he 
passed an order, Exhibit 11, on 6th December 1927 directing 
the plaintiff to contribute a sum of Rs. 500. To avoid coercive 
processj the plaintiff paid the amount and seeks a refund of the 
same. The plaintiff’s contention is that, under section 23 of 
the Co-operative Societies Act, 1912, which governs the case, 
his lia b ility  continued only for two years from the date of his 
ceasing to be a member and thifei liability ceased in 1920 and 
the liquidator has uo jurisdiction under section 48 (2)(b} of the 
Act to levy any contribution from him. The answer of the 
liquidator is that the order made by him being a matter con- 
nected with the dissolution of the society, no suit will lie to 
contest the same by reason of section 42 (G) of the Act which 
T un s as follows:

Save in so far as is hereinbefore expressly provided, no 
Civil Court shall have any jnrisdiction in respect of any matter 
connected with the dissolution of a registered society under 
this Act.^’
It is a cardinal principle of the construction of statutes that an 
enactment which seeks to oust the jurisdiction of Civil Courts 
should be construed strictly. The constrnotion of the s^d
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clause in aocorda-noe witli this principle is that before tlie juris- V a ik t in t a . 

diction of tlie Civil Court is ousted it must be a matter within the 
jurisdiction of the liquidator ,̂ though it may be a matter con- S a r w t h a m a  

nected with the dissolution of the society. Therefore the 
question iSj has the liquidator jurisdiction to pass the order in 
question under section 42 (2) (6) which is in these terms :

A  liquidator appointed under sub-section 1 shall have 
power to determine the contribution to be made by the members 
and past members of the society respectively to the assets of 
the society.”

Thus the condition precedent to the exercise of jurisdiction by 
the liquidator is that the person who is directed to contribute 
should be a member or a past member. If it is disputed, the 
liquidator would have no jurisdiction to determine the liability, 
but if there is no question that a person is a member or a past 
member, the liquidator will have jurisdiction to assess the con­
tribution according to the provisions of the Act. In this cascj 
the plaintiff is admittedly a past member^ i.e., he was once a 
member but has now ceased to be one. The liability of such a 
past member is determined by section 23 which provides thus ;

“  The liability of a past member for the debts of a regis­
tered society as they existed at the time when he ceased to be 
a member shall continue for a period of two years from the 
date of his ceasing to be a member.'’^
The liquidator will determine his liability in accordance with 
the provisions of the section and then assess him for the proper 
amount of contribution. The scheme of the A ct seems to be 
that the liquidator is expected to deal expeditiously and at 
comparatively little expense with all questions relating to the 
assessment of contribution for getting in the assets as speedily 
as possible and deal with them finally. This is the view 
taken by Bhide J, in M d .  JBctrTcat A l i  v. A n j u m a n  I m d a d  

Q a r m ( l ) .  Mr. Sitarama Rao contends that this view ia not 
sound. His contention is that according to the plain language 
of Section 42 (2) (6) the liquidator will have power to deter­
mine only the contribution, i.e., fix the amount when there ia 
no dispute as to liability^ but when the liability is disputed he 
has no jurisdiction to determine it and that the condition 
precedent to the aesumption of jurisdiction is the existence of a
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Yaik-tjnta liaMlity. H e relies strongly on the Privy Connoil ruling in  
S ecretary  of Siouie for In d ia  in Council v. F aham idannissa  

Sarvothama JBeg'wm{l'). As the nia,tter is not free from doubt and is of 
some importance, I think it desirable that tlie question should 
be decided by a BenoJi and I  accordingly refer the sairie to a 
Bench.

On  th e  K e f e e e n c e  :
T. Krishna Eao for B. Sitarama Rao a,nd 

K. P. Sarvotliama Rao for appellants.
7. Ramadas for respondents.
Tlie JUBaMENT of the Court was delivered by 

King j. J.—The appellants in these two appeals
were admittedly once members of the Co-opera- 
tiye Eural Credit Society of ITppinangady. A 
liquidator was appointed to administer the affairs 
of the society and, under clause 2 (6) of section 42 
of the Oo“0peratiye Societies Act, it was his duty 
to determine the contribution to be made by the 
members and past members of the society to its 
assets. The case of both the appellants was that 
five years before the society was dissolved, they 
had ceased to be members. The liquidator heard 
this plea and held that they had not established it 
and accordingly they as existing m.ombers were 
liable to contribute under this sub«section. The 
contributions were then paid and separate suits 
filed by the two appellants in the Court of the 
District Munsif of Puttur claiming refund of this 
money on the ground that they were not liable to 
contribute. It was held both by the first Court 
and by the lower appellate Court that, by virtue 
of section 42 (6) of the Act, no such suit could be 
maintained. The question at issue in the two
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appeals is whetiier that decision is right or not. v̂gKUNTA
Section 42 (6) runs; u.

Save in so far a s is hereinbefore expressly provided, no R a g .

Civil Court shall have any jurisdiction, in respect o f  any matter K i ^ J

connected with the dissolution of a registered society under 
this Act/-’

~Wq have been referred to two cases of the 
Lahore High Court in connection with the powers 
of the Civil Courts in this matter. In Mukand 
Lai V . Liquidator^ Malhotra Bank, Hajizahad{l) 
the person who was sought to be made liable to 
contribute maintained that he had never been a 
member of the society at all and it was held that 
Civil Courts had power to determine whether this 
fact was true or not, as an essential preliminary 
to the attachment of any liability in the liquida­
tion. In Md. Barkat Ali v. Anjuman Imdad 
Qarza(2) the case was of an ex-member, like 
the present appellants. It was held that, as 
he had admitted that he had once been a member 
of the society, he was a “ past member ” and there­
fore the liquidator had power to determine what 
contribution he was liable to pay. It is import­
ant, however, to note the extent of the admission 
in Md. Barkat AUy. Anjuman Imdad Qarza(2). It 
was an admission that the party had ceased to be 
a member less than a year before the society fell 
into liquidation. That party therefore could on 
no reasonable interpretation of section 23 of the 
Act, which lays it down that liability ceases two 
years after membership ceases, have disclaimed 
liability. In the present case, where the conten­
tion is that the appellants ceased to be members 
Jive years before the liquidation, we are quite
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v a i k u n t a . unable to hold tliat merely because tliey were once 
members they have no riglit on this contention to 
ask the Ciyil Courts to decide whether they are 

Kilw'a. under any liability to contribute at all.
If we now leave the decisions and come to ex­

amine the words of section 42 (2]{b) itself, we find 
no clear statement that the liquidator has power 
to determine who shall and who shall not be liable 
to contribute. It seems to us it would have been 
easy for the Legislature to have made this clear 
by drafting the clause in some such form as 
this ;

“ to  d e te rm in e  w liio li m e m b e rs  a n d  p a st m em b ers  o f  th e  
s o c ie ty  sh.aU o o n t i ib n te  t o  th e  assets a n d  h o w  m iioh. t h e y  s h a ll 
co iitT ib u te

That is not the way the sub-section is worded.
We think that in construing the powers of the 
liquidator, when these powers are to be free from 
all control by the Civil Courts, we must construe 
them as strictly as possible. We are unable to 
find in the Act any clear indication that the liqui­
dator can determine, in such a way that this 
determination is not subject to be set aside by the 
Civil Courts, who are liable either as members or 
as past members of the society to contribute to the 
assets of the society. We are of opinion therefore 
that the decision of the lower Courts is wrong and 
we allow the appeals and remand the suits for 
decision on their merits. Costs to abide the 
event. The court-fee on the memorandum of 
appeal both here and in the lower appellate Court 
to be refunded if applied for.

A.S.V.
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