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KANTHIMATHI AMMAL (S e c o n d  D e f e n d a n t ) ,  A p p e l l a n t ,  1935,
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V. --------------—

t o t .  LIX3 M A D M S  S S E IE S  §05

GANESA lYERj in sa n e , by h is  wipe and n e x t  f r ie n d  

PIC HAMM AH ( P l a i n t i f f ) ,  E e s p o n d e n t.*

Code of Civil Procedure {Act V of 1908), 0. XLIV, r. 1 proviso 
— Leave to afpeal in forma pauperis— Application for — 
Eejection of— Hearing of applicant prior to— Failure— ■ 
Illegalityy if— Gowrt-fee— Allowing of time to applicant 
for payment of, on rejecting application— Discretion of 
Court as to— Rejection of appeal on ground of rejection of 
application for leave to appeal in forma pauperis— Appeal 
from— Competency of.

An appeal lies against the rejection of an appeal on the 
groTind that the application for leave to appeal in. forma 
pauperis was refused.

Ayyanna r. NagabhoosJianam, (1892) I.L.E. 16 Mad. 285, 
Zamindar of Tuni v. Bennayya, (1898) LL,R. 22 Mad. 155, 
and SaminatJia Ayyar v. Venkatasuhba Ayyar, (1903) I.L.R,
27 Mad. 21, referred to.

The prevailing practice is undoubtedly to give the pauper 
appellant an opportunity of arguing that the decree against 
which he wishes to appeal in forma pauperis is unjust and 
contrary to law and, on the Court coining to an adverse conclu
sion on a pauper application, to give the appellant some time in 
which to pay the court-fee. But a Court does not act illegally 
if it disposes of an application for leave to appeal in forma 
pauperis in a summary manner without hearing the applicant 
and without giving him time for payment of the deficient court- 
fee.

In re Paramasivam Pillai, (,1916) 28 I.O. 957, referred to.

Secon b  A p p e a l  against the decree of the 
District Oourt of Trichinopoly dated 10th February

* Second Appeal No. 768 of 1933.



KANTiim̂THi 1933 and made in Serial Eogister No. 322 of 193, 
ammal (Original Petition No. 12 ol’ 1938) preferred a,gainst 

tlie decree of the Ooiirt of the District Mimsif of 
Txichinopoly in Original Suit No. 415 of 1931,

A. V. Naraymiaswami Ayyar and F. Natcmn 
for appellant.

K. BhasJiyam Ayycmgar for roBpondent.

JUDGMENT.
This appeal is preferred agaiiiBt the rejection 

of an ax^peal on the ground that the petition for 
leave to appeal in form,a pcvwperis was refused. 
A preliminary objection is talvon that no a;])peal 
lies. It seems to me that this objection must t'fiil,. 
Although in terms the learned District Judge’s 
order is merely a rejoction of the application to 
appealin/ori/i«j)a'^(^^^/'/,s, it is in fact a rejection of 
the appeal itself and following the line of decisions 
of this Court, Ayyanna v.
Za^nindar of Timi v. Beiinayya{2) and ^̂ (I'lnhialha 
Ayyar r. V enkatanvbba Ayyarî S)̂  Inrust hold tluit 
the rejection of an appeal for a preliminary defect 
is a decree within the definition in section 2 of 
the Oivil Procedure Code.

The order of the learned District Judge i,s in 
the following terms :

“  I have carefully read tliis judgment and tlie a,ppeal. 
memo. I see no reason to think tliat the decree ia contrary to J;ivv 
or erroneous or unjust, Tliia appli,c;iition is tlioretore rejected/’

The Yakil, -who appeared for the appollani- in 
the District Court, has filed an aJlidavit to the 
effect that this order was passed in chambers 
without hearing the a.ppellant or his Yaltil and
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(1) (IBi)Ll) I.L.11. IG M!ul/i85. (2) (1808) I'XIS. '■>J M'ld Fi'i
(3) (190a) I.L.R. 27 Mad, 21.



without giving an opportunity to pay court-fee. Kanthmatbi 
For tlie disposal of this appeal I assume these «.
allegations to be correct, though they are not i y e r .

admitted by the respondent to be quite accurate.
It is argued that this summary procedure is not 
only contrary to the usual practice of the Court but 
is illegal. There is no difficulty in finding that the 
alleged procedure is unusual. The general practice 
of this Court and of appella,te Courts in the mofus- 
sil is to give the pauper appellant an opportunity 
o\- arguing that the decree against which he wishes 
to appeal in forma pau^yeris is unjust and con.trary 
to law. It is also undoubtedly the practice of 
most Courts, on coming to an adverse conclusion 
on a pauper application, to give the appellant 
some time in which to pay the court-fee. But the 
mere fact that this is the usual practice is not in 
my opinion sufficient to make it law.

On the question of the necessity of hearing a 
pauper appellant before rejecting his appeal, Order 
XLIY, rule 1, is in terms opposed to the prevailing 
practice. The proviso to rule 1 says :

Provided that the Court shall reject the application nnless, 
upon a perusal thereof and of the judgment and decree appealed 
from, it sees reason to think that the decree is contrary etc.’^̂
This proviso contains no. indication that it is 
either necessary or desirable for the Judge to hear 
the party before passing orders of rejection. I am 
fortified in the view that no hearing is legally 
necessary by the ruling in the case of In re 
Paramasivam Pillai[l).

As to the supposed obligation to give a pauper 
appellant time to pay court-fee, not only does 
this procedure involve the assumption that a man
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(1) (1915) 28 I .e . 957.
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KiNTmMiTHi wh.0 lias falsely alleged liimself to be unable to
A m m al  ®

pay court-fee should be giTen time to pay it, but 
I y e r .  it also Involvos the assumption that the provisions 

of section 149 of the Civil Procedure Code under 
whicli the Court may in its discretion allow a 
person to pay a deficient court-fee do not mean 
■what they say. If the Court has discretion to 
allow time, surely it also must have a discretion to 
disallow time, and the argument that a discretion 
to grant an indulgence implies an obligation to 
grant that indulgence seems to me to be meaning
less. In this view I hold that the lower appellate 
Court did not act illegally if it disposed of this 
application in chambers as alleged by the appolhint 
in a summary manner without hearing the appli
cant and without giving time for payment of the 
deficient court-fee. I must however guard myself 
against any indication of disapproval of the 
present practice whereby in such matters pauper 
applicants are usually heard. The appeal is 
therefore dismissed with costs.

A.S.V.


