
V.
K rish na

A y y a k .J

L a k s e m a n a  
Ra.0 3.

S esh a  a y y a k  tickets they intentionally aided the keeping of a 
place for the purpose of drawing a lottery. Tliey 
would not therefore be guilty of any offence, and 
the object of section 294-A of the Indian Penal 
Code was undoubtedly to saye people from the 
effects of unauthorised lotteries. If so, the sub­
scribers would be a protected class and the prin­
ciple of “ pari delicto ” cannot be inToked. Even 
otherwise the delictum, in such cases would not 
be at par and the second part of section 84 of 
the Indian Trusts Act which requires the trans­
feree of property for an illegal purpose to hold it 
for the benefit of the transferor who is not as 
guilty as himself would be applicable. The sub­
scribers would in this view be entitled to recover 
what was actually paid by them and clause 13 
of Exhibit I (a), the kuri regulations, does not 
exclude the personal liability of the promoters.

A.S.V. "
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APPELLATE CBIMINAL.

1936, 
April 15.

Before Sir Owen Beasley, KL, Chief Justice  ̂and Mr. Justice
Gentle.

In R e SANGAMA NAICKER ato  another 
(A couseb), P kisoiters.*

Code of Criminal Procedure (Act V of I898)_, sec. 342 (1)—  
Trial Judge— Matters from which adverse inferences can he 
drawn against accused— Putting to accused of— Duty as to.

Under aection 342 (1) of the Code of Criminal Proosdure,, 
though it is not obligatory on a trial Judge to put to an accused

* Referred Trial No. 2G of 19B6 and Criminal Appeak 
Nos. 153 and 154 of 1936.
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every piece of evidence or point which, has been given or made 
against him, yet, he should put matters from which, in the 
absence of an explanation by the accused, adverse inferences 
could be drawn against him.

DwarhanatJi Varma v. The King-JEm^eror, (1933) 64 M.L.J. 
466 (P.O.), followed.

Panchu Ghoudhry v. Emjperor, (1921) 23 Or.L.J. 233, 
referred to.

T r i a l  referred by the Court of Session of the 
Ramnacl DiYisioii at Madura for confirmatioii of 
the sentence of death passed upon the pri­
soners in Case No. 109 of the Calendar for 1935 
and Criminal Appeals by the said prisoners 
respectively against the said sentence of death 
passed npon them.

K. S. Jayarama Ayyar for first accused.
G. K. Damodar Mao for second accused.
A. Narasimlia Ayyar for Public Prosecutor 

(L. E. Bewes) for the Crown.
Cur adv. vuU.

Sangam a  
Naicker, 

In re.

The J u d g m e n t  of the Court was delivered by 
G e n t l e  J .—This is an appeal by two accused who 
were convicted by the learned Sessions Judge of 
Ramnad Division afc Madura on 19th February 
1936 under sections 364 and 302, Indian Penal 
Code, or sections 302 and 109, Indian Penal Code.

The offences are alleged to have been committed 
on or about 18th January 1935. Since we are 
setting aside the conviction and ordering a re-trial 
of these two accused, we are not dealing with any 
facts save those which are necessary for the pur­
poses of our judgment. It is alleged by the prose­
cution that the two accused, together with the 
deceased, left the village of Nachiarpatti on the

G e n t l e  J .
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S a n g a m a
N a ic k e k ,

In re.

G e n tle  J.

morning of 18tli January 1985, tlie deceased 
driving a bullock cart and the two accused riding 
as passengers. It was their intention to go to a 
village six miles away named Rajapalaiyam there 
to buy some plough shares—stopping on the way to 
Rajapalaiyam at the Sanjivi hills to cut some pegs 
for the bullock cart—and to return to Nachiarpatti. 
The father of the deceased (first witness for the 
prosecution) saw them leave and as they had 
not returned by sunset he went to the first 
accused at his house in that village and accord­
ing’ to the evidence of the first witness for 
the prosecution the first accused told him that 
they had made their purchases in Rajapalaiyam 
and the deceased and bullock cart would be 
returning to ISTachiarpatti the next morning. They 
never returned. The bullock cart and the bullocks 
were found outside the police station by a police 
constable at Srivilliputtur at about 1 a.m. on 19th 
January. On Sunday the 20th, the dead body of 
the deceased was found in the Sanjivi hills badly 
mutilated ; and on 21st January a number of 
witnesses who were called by the prosecution 
went to this spot. The first accused was never 
seen again after his interview with the first 
witness for the prosecution on the night of 18th 
January until he surrendered to the police some 
three months later. The second accused also 
disappeared and was not seen after the ninth 
witness for the prosecution says he saw him 
driving the bullock cart with the first accused 
and the deceased, until he was arrested on 5th 
February 1935 some twenty-five miles away in the 
Madura district. There was no explanation given 
by either accused regarding (i) their departure in
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the bullock cart with the deceased on the niorniiie’ Sangama
IS AICKERj

of the 18th January or where and under what cir- inn.
cumstances they parted from him and the finding gentle J,
of the empty cart by the police constable on the 
morning of 19th or (ii) why they absconded from 
their houses at the time when the deceased’s body 
had not yet been discovered and it was then un­
known that he was dead and, as admitted by the 
learned Counsel fox the appellants, had been 
murdered. In the absence of any explanation by 
them, the strongest inferences can be drawn 
against them. Under section 342 (1) of the Code 
of Criminal Procedure it is provided that for the 
purpose of enabling the accused to explain any 
circumstances appearing in the evidence against 
them, the Court, may, at any stage of any inquiry 
or trial, without previously warning the accused 
put such quf stions to them as the Court considers 
necessary, and shall, for the purpose aforesaid, 
question them generally on the case after the 
witnesses for the prosecution have been examined 
and before they are called on for their defence.
The learned Sessions Judge at the close of the 
case by the prosecution at the trial put to each 
of the accused only formal questions to the effect 
that:—having read the statements made by them 
orally and given in writing in the Magistrate’s 
Court, whether they w ere correct; and having heard 
the evidence given by the prosecution witnesses, 
whether they wished to say anything. He did not 
point out to them the two important matters 
which we have mentioned and which are referred 
to in the judgment of the learned Sessions Judge 
and ask them for any explanation of these cir­
cumstances. In Dwarhanath Varma v. The



SangAMA 
N a ic k e r ,  

In re.

O e n t l e  J.

King - Emperor( 1), a case in the Privy Council, Lord 
A t k i n  at page 481 says that for the purpose of 
enabling the accused to explain any circumstances 
appearing in the evidence against him the Court 
shall question him generally on the case after the 
witnesses for the prosecution have been examined 
and adds :

In puTSuaiice of this section one of the puisne Judges 
put questions to the doctor. The only questions put on the 
contents of the post-mortem report were as to the congestion 
of some of the organs, the cause of antiperistalais, and the 
omission from the report of the condition of faecal matter  ̂and 
clots of blood at the orifices of the ruptures deposed to at the 
Sessions. The other question is a general question whether 
there -was anything else he desired to say about the charges or 
the evidence. The learned Chief Justice told the Jury that the 
absence of blood in the body cavity was a vital point. If so it 
is plain that under section 342 of the Code it was the duty of 
the examining Judge to call the accused’s attention to this 
point and ask for an explanation. . . But it deprives of any
force the suggestion that the doctor’s omission to explain what 
he was never asked to explain supplies evidence on whioh the 
Jury should infer. . .

We are bound by this decision of the Privy 
Council from which it -would appear that the 
matters which we have mentioned should have 
been pointed out to the two accused and explana­
tions asked of each of them. In Panchu Choudhry 
V. Emperor{2), a decision of the Patna High 
Court in 1921, BuoKNiLL J. dealing with this matter 
says that, where an accused is undefended, the 
tribunal may point out to him the elements of the 
evidence adduced against him which seem in his 
own interest to demand an explanation, but, where 
an accused is defended by a legal practitioner, it
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(1) (1933) 64 M.L.J. 466 (B.C.). (2) (1921) 23 Cr.L.J. 233.
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would be altogether impossible to expect o t  desir­
able to contemplate a tribunal entering upon a 
lengthy examination of an accused person. TMs 
decision appeals to us as one of common sense and 
intlie spirit of section 342, Oriminal Procedure Code, 
but since we are bound by the later decision of the 
Privy Council, Dwarlmnath Varma y .  The King- 
Em'peror̂ X)̂  in our view, the two matters mention­
ed should have been put before the two accused 
and their explanations invited. It is not necessary 
or practicably possible for a trial Judge to put to 
an accused every piece of evidence or point which 
has been given or made against him but he should 
put matters from which, in the absence of an 
explanation by him, adverse inferences can be 
drawn against the accused. Since this was not 
done by the learned Sessions Judge, we have no 
other course but to set aside the conviction and to 
order a re-trial.

The following judgments were referred to in 
the course of the argumeuts

Criminal A.jpj>eal No. 113 of 1934.
Pandrafg R ow J.— The appellant has been convicted 

of the murder of Kis wife whose dead body was found on 
7th September 1933 floating in a tank about 6^ furlongs 
distant from the Salai of the appellant where accord­
ing to the case for the prosecution the murder took place 
during the night of 5th September. There was no direct 
evidence connecting the appellant with the mnrder of his wife 
who was admittedly living separately from him till the 4th 
September for over a year. The learned Additional Sessions 
Judge relied on several circumstances in coming to the con­
clusion that the appellant had murdered his wife but he did 
not put them to the appellant in order to give him an 
opportunity to explain them. As observed by their Lordships 
of the Judicial Committee in Bwarkanath Varma y. The

Sangam a  
N a ic k e r , 

In Te,

Gentle J.

1934, 
May i.

(1) (1933) 64 M.L.J. 466 (P.C.).



King'-JSmperoril), it is the duty of the trial Judge under 
section 342, Criminal Procedure Code^ to call the aocused^'s 
attention to all vital points, i.e ., points which the Judge 
considers to be vital, and ask for an explanation. This 
duty has not been performed by the learned Additional 
Sessions Judge in this case, for, what he did was to ask the 
accused whether the statements made by him during the 
preliminary inquiry were correct and after he answered this 
question, in the affirmative to ask whether he wished “ to say 
anything more here to which he answered in the negative. 
The importance of the performance of the duty to which 
their Lordships of the Judicial Committee refer is, if I  
may say so, all the greater in cases where the evidence in­
criminating the accused entirely consists of a number of 
circumstances not of a directly incriminating character, and 
the accused is not in a position to know which circumstances 
are going to be relied upon by the Court as evidence of his 
guilty and which therefore require explanation. The learned 
trial Judge has relied not only on several circumstances but. 
also on the accused’s omission to give any explanation regard­
ing them. Some of these circumstances are circumstances 
which the accused might not have really tliought necessary to 
explain. For instance^ the absence of a bodice from the dead 
body, the medical evidence to the effect that the deceased must 
have been in a recumbent position when she was injured, and 
the absence of any mutilation of the sex organs have been 
relied upoa by the trial Judge as evidence of the accused’s 
guilt— Vide paragraph 13 of his judgment. Then again the 
scratches seen on the accused’s person on 8th September are 
found by the trial Judge to be “ undoubtedly indirect admis­
sions of guilt*’ , and he adds that there is not a word of 
explanation concerning these injuries (Paragraph 14;.) The 
same remark is made about the evidence regarding the cart and 
the tracks made by it which according to the trial Judge  

only too clearly show that it carried the corpse of the 
deceased from the Salami of the accused to the tank and then 
came back again to the Salai ”  {Ibid). T he trial Judge also 
relies on the circumstance that one of the four cloths handed 
over by the accused to his cousins on the 6th September was 
stained with blood ; there was no reference to this also in the
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accused’s statements during the preliniinaiy inquiry. The 
omission of the learned trial Judge to call the attention of the 
accused during the trial to these points which he apparently 
c o n s i d e r e d  to be vital, in spite of the fact that nothing had 
been said by the accused about them in his statements in the 
Magistrate’s Court during the preliminary inquiry, coupled 
with the stress laid by the Judge on the absence of any 
explanation by the acoused- as regards these points has led to 
this result, namely, that the accused was not really given the 
opportunity of explaining the circumstances appearing in the 
evidence against him ”  which, section 342 of the Code of 
Criminal Procedure enjoins to be given to the accused. I am 
of opinion that the appellant has been seriously prejudiced 
thereby and that his trial has not been substantially in accord­
ance with law. I therefore reverse the finding and sentence of 
the Addititional Sessions -Judge, Coimbatore, in this case and 
direct that the appellant be retried on the same charge by the 
Sessions Judge, Coimbatore.

Criminal Appeal No. 782 of 1935.

The Judgment of the Court (Wadsworth and K. Menon 9̂36 
JJ.) was delivered by K . S. Menon J.— The appellant has been January 24.
convictjed of the murder of one Nachammal and sentenced t o ------------------
death by the Sessions Judge of Coimbatore.

The husband of the deceased died about five years ago 
leaving some property. The deceased leased it to P .W . 5.
The appellantj who was intimate with the deceased even dur- 
ing the life-time of her husband, prevaiJed upon the deceased 
to ask P.W . 6 to surrender possession of the property. The 
latter, it is said, at the instigation of P.W . 4<, a brother of 
the deceased, who was not on good terms with the deceased 
because the daughter of the deceased was not given in mar­
riage to him^ refused to surrender possession. It is alleged 
that, in order to get possession of the property free from 
the obstruction of .P.Ws. 4 and 5̂  the appellant took the 
deceased in the evening of the 25th August 1935 towards 
Pannaikinar and killed her on the way at about 8 p.m. at a 
place about six furlongs from their house and at once made a 
report to the Village M'unsif, foisting the muTder on P.Ws.
5, 6, 7 and another. As suspicion, however, fell on the appel­
lant after the Sub-Inspector examined some witnesses in the 
village, he was arrested  ̂ and on information given by him the
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aruval (M.O. 1) wHch. is alleged to have been lent to tlie 
appellant by P.W. 15  ̂ and the bicbuva (M.O, 3), botb blood­
stained ̂ were recovered from a place about fifty yards from 
wbere the dead' body was foand. There were some marks of 
blood found on the cloth worn by the appellant. This is the 
case for the prosecution.

It will be seen that the evidence against the appellant is 
entirely circumstantial, and apart from the motive alleged, 
namely to get possession of the properties, the only incriminat­
ing cireumstances against him are tliat M.Oa. 1 and 3 were 
discovered on information given by him and that his cloth had 
marks of blood on it. But neither before the Committing 
Magistrate nor before the Sessions Court was the attention of 
the appellant drawn to these circarastances when he was 
examined under the provisions of section 3 4 2, Criminal Pro­
cedure Code. Before the Committing Magistrate he was simply 
asked : What have you to say with reference to this case
and he answered I did not kill Nachammal. I did not do* 
anything at all

In the Sessions Court, he was asked: Do yon wish to add
anything mo r e a n d  he answered, ‘̂ '̂ No, My elder brother’s 
son and his wife B.anganayaki should be examined/’

The important circumstances on which the conviction is 
based were not specifi-cally pointed out to him  ̂ to enable him 
to give an explanation, if any, which is really the object of the 
questioning under section 342, Ciirtainal Procedure Code.

In cases where the evidence against the accused is not 
direct but entirely circumstantial, we think it is all the more 
necessary that the circumstances which, if unexplained, would 
lead to conviction, should be pointed out to the accused by the 
Court, so that he may have an oppoi-tunity to give his explana­
tion, if any, in regard to them. It may also be observed that 
in this case the witnesses who speak to the recovery of the 
articles do not appear to have been properly cross-examined. 
In these circumstances, especially the failure to comply pro- 
perly with the provisions of section 342, Criminal Procedure 
Code, we think it is necessary in the interests of justice to send 
the case back for re-trial. And as we have decided to do so, 
we make no observations whatever on. the merits.

We accordingly set aside the conviction and the sentence 
and order under section 423, Criminal Procedure Code, that the
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appellant be re-tried by the Sessions Judge, Coimbatore, for tlie 
offence charged.
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Referred Triobl No. of 1936 and Orimmal Appecul 
No. 101 of 1986.

The Judgment of the Conrb (Burn and P and rang R ow JJ.) March 30.
was delivered by Pandeang Pow J.— The appellant has been------------------
oonyioted of the murder of a boy of twelve years and sentenced 
to death by the Sessions Judge of Tizagapatarn. The boy was 
last seen alive in the morniDg of the 22nd October last. A  
search was made for him and a report was made to the police 
that he was missing and a dead body was discovered on the 
26th October at a spot (marked A in the plan). The body was 
considerably decomposed, most of the soft parts having been 
eaten away by maggots^ but the mother and two other relations 
of the boy were able to identify what remained of the deceased 
as his remains. A  pair of gold ear ornaments which the boy 
was wearing when he was last seen alive were  ̂ however, found 
to be missing and these are alleged to have been sold by the 
appellant on the very day on which the boy was last seen alive 
and in the very village to which the boy belonged.

The evidence againist the appellant is entirely of a 
oircumatantial nature, but this is not to say that the evidence 
is not strong enough to justify and in fact to requirCj hie 
conviction. Unfortunately, however, it is impossible for us to 
say whether the evidence is sufficient or not because of the 
failure of the learned Judge to elicit from the appellant any 
explanation which he had to give in respect of the facta 
appearing in the evidence against him. In the absence of any 
such opportunity given by putting the particular points to the 
appellant and asking for his explanation in respect of these 
points, it may not be fair to him to say, as the learned Judge 
didj that, in the absence of any explanation from him about 
the ear-rings which he sold̂  the inference should be drawn 
that he stole them from the deceased after murdering him. It 
has been very clearly laid down as a general rule by their 
Lordships of the Privy Council in DwarJcanath Varma v. The 
King-Umjperor{l} that it is the duty of the examining Judge

(1) (1933) 64 M.L J. 406, 481 (P.O.).



under section 342, Oriminal Procedure Code, to call the accused's 
attention to any point which the Judge considers to be 
Yital oi’j in. other ijvorda, to lead to the inference of guilty 
and to ask for an explanation. In this particular case it is 
clear that the examining Judge was certainly of opinion that, 
in the absence of any explanation about the jewels said to have 
been sold by the appellant, the proper inference to be drawn 
was that the appellant stole them from the deceased after 
murdering him because the appellant was the last person seen 
with the deceased when he was alive. This duty has not been 
p eT fo T in ed  in this case with the result that there is no explana­
tion in the record by the appellant as to any of the points 
appearing in the evidence against him., viz., the sale of the 
jewels by him, his being seen with the deceased when he was last 
seen alive, his putting the search party off the scent when an 
attempt was made to discover the missing boy and so on. In a 
case of cixcumstantial evidence it is all the more necessary to 
perform this duty, because the accused cannot be expected to 
know, when all the evidence against him is of a circumstantial 
nature and some of it is important while some of it is not, which 
are the points on which an explanation from him. would be 
necessai.y to avoid the inference of his guilt. .For instance, in 
this case the learned Judge appears to have thought t h a t t h e  
finding of a partially-smoked cigarette near the dead body 
strengthens the ease against the accused to a trifling extent” . 
If, because the appellant himself smokes cigarettes and beedies, 
the learned Judge thought that this was a point leading to an 
inference of guilt, however slight, and was going to use it 
against the accused, the accused ought to have been given an 
opportunity of explaining, if possible, the discovery of a half- 
smoked cigarette near the dead body. It is unfortunate that 
the non-performance of an imperative duty by the learned trial 
Judge compels us to order a fresh trial. It is not fair that the 
appellant’s case should be decided in the absence of an ex­
planation from him about the points that were urged against 
him by the prosecution and regarded, by the le a r n e d  Judge as 
important or vital.

The conviction and sentence must therefore be set aside 
and there must be a re-trial of the appellant on the same 
charge, during the course of which he must be given a proper 
opportunity to explain all the points appearing in the evidence 
against him which should be stated to him.

G.R.
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