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18?6 I  would, therefore, reverse the decision o f  the learned Judge and
R a m  L a l  dismiss the suit with costs in  both  Courts.

s e t t  W ilson , J., then read the judmeut o f the C hief Justice, which
Kan at Lal was as follow s:—Sett

Garth , C J .— I  entirely agree in  the conclusions at which my 
brother Wilsoii has arrived.

I  th ink it  very  probable that th e  recent decision  o f  the Privy 
Council in  R tiiB is h m  Chanel’s easel 1 ) may b e  the means o f  intro
ducing a  very m aterial and salutary change o f  the law in  cases of

■ this kind ; bu t w hether that is so or not, 1 th ink  there can be no 
dou bt that the princip le upon  w hich  that case was decided is 
d irectly  applicable to  the present.

Appeal allowed.
Attorney for ap p ella u ts: Baboo D . N. D u tt.

Attorneys for respondent: Mr. GarnUhevs an d  B aboo M. D . Sen.

T. A . p .

■ Before Sir Richard Garth, Knight, Chief Jin/ire, and .Iff. Justice Wilson.

188fi DOOUGA SUNDARI DOSSEE ( D e f e n d a o t )  v . SURENDRA KESFIAV RAX 
lilnrch 10. AMD ANOl'lIEIt. (PLAINTim.) ®

Hindu lax, Adoption—Adoption hy two widows simultnneimsh/— Invalidity o f  
gift made to a person as being the adopted son o f  donor, where the adoption 

faiUt—Persanu designata.

A testator gavo by will to each o f liis two wives a power to adapt, 
and gave hia' property to liis sons so to be adopted, but did not provide, 
nor did he know who tho adopted sons were to be. The adoption which 
(subsequently took place was fouad to huve boon a simultaneous adoption 
by the two widows : held that suoh an adoption was invalid, and that the per
sons purporting to he the adopted sous did not answer the description in the
will of adopted'sons, and that therefore there was not a sufficient designation 

• of their persons as to enable them to take under tho will.
Moneniothonath D ey  v, Onathmth D ey  (2), distinguished, and Fanindra 

Deb Raiktit v. Bajeswar jDiis (3), followed on the question of persona 
designate.

* Original Civil Appeal No. 33 o f 1886, ftgainsf tho deoree o f Mi'. Justice 
Norris, dated tho 15th of August 1885.

11) L. B. 111. A., 164; I. L. R., 6 AH., 560.
(2) 2 lad. Jur. N. S., 24.

• (3) I, L. B., U  Calc;,, 4G3; L. 11,13 I. A., 73.
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On the 20th April 1879 one Bejai Kesliav Rai died childless, ISSfi
leaving him surviving two widows, Nobo Durga Dossee (the elder), doohsa
and the defendant Durga Sundari Dossee (the younger); having SpySg^1
on the 19th April 1879 made a will whereby he dedicated all bis ».
property, ancestral and acquired, moveable and immoveable, to e 'k s h a v  K a i . 

the goddess Sree Srce Unnopoornah Thakoranee; giving power 
to his two wives to adopt two sons, one by each wife, in tho 
following words : “ I have two wives; they shall adopt two sous 
one by each Rani. God forbid if the adopted son of any of tho 
Ranis die or be incompetent for business on account of idiotcy,
&c,, then it ? shall accordingly be competent for them to take a 
second -son in adoption, and successively three sons in adoption 
one after another.” He then made the two adopted sons the 
shebaits of all his dedicated properties under the advice of his 
amlahs, giving power to his two wives to manage the dedicated 
properties under the advice of his amlahs, until the said two 
adopted sons should attain majority, when the dedicated pro
perties were to be made over to the adopted sons iu their charac
ter as sJiebaits.

On the 20th May 1879 tbe Ranis performed the first shmd 
ceremony of Bejai Keshav Rai, and on the same day, in exercise 
of the power given to them to adopt, the elder Rani took in 
adoption Keshav Lall Dutt (the plaintiff) giving him the name of 
Kumar Ganendra Keshav Rai, and on the same day but shortly 
afterwards as was alleged in the plaintl tho younger Rani took in 
adoption (defendant No. 2) the third son of Hari Dass Ghose 
giving Mm the name of Unnoda Persad Rai. ,

On the 5th July 1879 the two Ranis leased out the bulk of 
the testator’s properties to Kaliprosono Ghose (the brother of the 
elder Rani), and Bhobodyanee Churn Mitter (the father„of the 
younger Rani). And on the same day, the Ranis entered into 
an ekranamah with-one another, which after reciting the, death 
of th© Raja, and the power given them to adopt^vjid the adoption

at one and the same time” of the two boys, before mentioned, 
and recognising their position as adopted sons, it was agreed 
that the two Ranis should jointly and in equal shares both hold 
possession of and take charge of all the dedicated properties aa
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1886 shebaits, and should manage tho business appertaining thereto,
D o o b g a .  the adopted sons should attain majority.

SnNDA-M On tbe 7th July 1S79 the two Ranis applied to the District(,> pSH p. H|
». Judge of Hooghly for probate, which was refused, but was subse-

quently granted on the 31st March 1880 on appeal to the High 
Oourt.

On tbe 28th July the elder Rani died leaving the plaintiff her 
heir her surviving.

On the 4th August 1884, Surendra Keshav Rai, through 
his next friend, brought a suit against Doorga Sundari Dossee 
and Unnoda Persad Eai, who was then still a minor, alleging 
the above facts, and alleging that shortly before the death 
of the elder Rani quarrels had arisen between tho Ranis, 
and that the estate through mismanagement on the part of 
the Ranis had fallen into the hands of Kaliprosono Ghose 
and Bhobodyanee Churn Mitter, who managed it solely with 
regard to their own interests; and that the leases granted to 
them were disadvantageous to the estate; that since the elder 
Ra.ni’s death Bhobodyanee Churn Mitter had obtained uncontrol
led management of the estate and was endeavouring to obtain 
possession of the elder Rani’s jewels, and praying (a) that the 
will of the testator might be construed, and the rights of all parties 
declared thereunder; (b) that it might be declared that both 
under the will and under the ehranamah the plaintiff as adopt
ed son waa interested in the estate; (a) that, if accessary, it 
might be declared that the dedication to the Thakoranee was not 
bm& Ode, and waa invalid; (d) that the plaintiff’s interest in 
the estate might be ascertained and declared ;*(e) for an account 
and a Receiver.

The defendants put in written statements admitting tbe Rajah’s - 
death, his will, and the performance of the shrad ceremony, 
but denying that the plaintiff was adopted before - the defendant 
No. 2, and alleging the adoption to have been simultaneous, 
admitting the. leases to Kaliprosono Ghose and Bhobodyanee 
.Churn Mitter, but alleging that they were lair and proper leases'; 
admitting the ekranamah and the applications for probate and 
its result; and denying all the allegations upon whioh the 
.plaintiff based hia Claim to the interference of the Court ia .the
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administration of tlie estate, and denying his right to an account 1886 
and to the appointment of a Receiver. d o o r o a .

At the hearing it was contended that the plaintiff could not Bosses1 
maintain the suit as he was not a validly adopted son, a simul- s0R®NDnA 
taneous adoption being had. For. the ■plaintiff it was contended Kesha, v Kai- 
that the authority to adopt given hy the ■will was distributive; 
that it did not contemplate an adoption unless both adopted j 
that the evideace to he ' given would prove that the plaintiff 
was adopted first; that the cases of Monemothonath Dey v.
Oiiatlmath Dey (1) was not in reality an authority for the 
proposition 4hat a simultaneous adoption was bad ; and that the 
case of Gyanendra Chunder Lahiri v. Kalla'pahar Hajee (2), was 
founded on a misapprehension of the judgment of Phear, J , in 
the former case; that even if the adoption was bad the plaintiff 
would take aa a persona designata; that under the ekranamah 
the Ranis had constituted themselves trustees for the two adopted 
sons; and that defendant Wo. 1 was therefore estopped from 
denying the plaintiffs rights as an adopted son or as a persona,

It was agreed by consent that the evidence taken should be 
confined to the subject of adoption, (though on appeal some 
difference arose as to the scope of the evidence, the subject of 
this agreement) and that the decision of the Court should be 
limited to the question of the validity of the plaintiff’s adoption 
and upon his rights under the will and ekranamah.

The learned Judge (Mr. Justice Norris), on the evidence given 
before him, decided that the authority to adopt given by the 
will was an authority to adopt simultaneously, and that it could 
not be construed as distributive, and that on the authority 
of Gyanendro’ Ohunder Lahiri v. Kallapahar Hajee (2;, such 
an adoption was invalid j and further was of opinion that a 
limple. adoption by either of the Ranis would not have been good, 
under the power contained in the will , As regards the position 
of the plaintiff under the will, he.held that the plaintiff took a 
moiety of the testator’s property as persona designata, 
Monemothonath Dey v. Onathnath Dey ( I ) ; and as regards tie

(1) 2 Ind. Jur. N. S., 24. (3) I. L. B., 9 Calc., 50.



690 TH E  INDIAN LAW  KEPORTS. [VOL. X II.

1835 question of estoppel, he considered it to be unnecessary to 
D o o r g a  express an opinion.
Sundari From this decision Doorga Sundari Dossee appealed.
JDOS96I3 i

Subehdra. Mr. Woodroffe, Mr. Pugh, and Mr. J. &. Apcar, for the appellant,
KtlSHAV BAI.

Mr. Woodroffe.—A simultaneous adoption is bad—see Mone- 
motlionath Bey v. Onathiath Bey (1); Siddessory Dosses v. 
Doorga Chum Dutt (2); Dassmony Dossee v. ''Prosonomoyee 
Dossee (3); Gyanendro Chundra Lahiri v. Kallapdhar Majee (4), 
this point has been decided in my favor in the Court below. In 
order that these persona can take as personae designates it must 
be shown that there was an intention to give property to a person 
named or indicated in the will; and in tbe case of a person who 
is described as an " adopted son” thia is a condition precedent to 
taking the property however clearly he may be designated. But 
here two things are wanting : (1) No one is indicated by name.
(2) These are persons who could not satisfy the condition of 
being adopted sons. Monemothonath Dey v. Onathnath Dey (1) 
is not an authority on this question. [W ilson, J.— Waa anything 
decided in that case, except that the plaintiff waa not entitled 
to Surathnath’s share ?] As to estoppel,. there is none ; the 
Ranis assume that they are adopted sons. There is no estoppel 
in suoh a case as this. See Oopee Loll v, Sree Okundraofoe 
Bukojee (5); Oodey Koowur v. Mussamut Ladoo (6).

Mr. PtigA'on the same side.—With regard to the bearing of the 
Tagore case (7) on a case of this sort, no gift can be given to a 
person who is not in being, unless (1) he ig a child in ventre 
ed mere, or (2) unless afterwards adopted by £he mother in 
accordance with a power ;,it,would be dangerous to admit any 
further. exception. There being no provision iq the will limit
ing the persons to be adopted thereunder to persons in .existence 
at the date of the death of the testator, the plaintiff and infant 
defendant, if not validly adopted, could not become entitled as per
sona designates. There is no designation of any particular 
individual as the testator could not tell who waa to be adopted ;

(1) 2 Ind. Jur., 24. (4) I. L. R., 9 Cale., Sk
(2) * 2 Ind. Jur., N. S., 22. (5) U B. L. R., 391. ‘
(3) 2 Ind. Jnr. N. S., 18. (6) 13 Moore’s I. A., 585 (599),

(JJ 9 B. L. E., 377; L. B„ I. A., Sup. Vol., 47.
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see on th is subject tlie ju dgm en t o f  Fry, J., iu  Boddington v. 1S8C 
GlaHat (1 ) and on appeal (2 ). dooiiga

Mr. Kennedy for Unnoda Peraad Rai.—The ground of estoppel b̂oSeij1 
is stronger in my case than in the plaintiff’s. I  am a person who SUKÊ Dai 
by act of the appellant have had my position formed. If I am Keshav Hai. 
not adopted, I have lost my position in my own family and I am 
only entitled to maintenance—Ayyavn Mwppcmar v. NiladatcM 
Avnmal (3) andf Monemothonath Dey v. Onathnath Dey (4).

[Wilson, J.—That case only decides that the question of adop
tion was rea-judioata, and shows what is the right of an adopted 
son as between himself and sons born after adoption.] The 
reported cases do not preclude the Court from deciding that a 
simultaneous adoption is valid ; vis., Monemothonath Dey v.
Onathnath Dey (4); Siddessory Dassee v. Doorga Churn Sett (5);
Doasmoney Dossee v. Prosonomoyee Dossee ( 6 ) ;  Oyanendro 
Chv/nder Lahvri v. Kalla'pahar Hajee (7). The case o f  Qopee 
Loll v. Sree Chundraolee Buhojee (8 ) is one o f  a  successive 
adoption. T he case o f  Monemothonath Dey v. Onathnath Dey (4) 
holds that a  sim ultaneous adoption  is invalid, b u t  i t  is no authority 
w ith  respect to  th e  valid ity o f  the adoption in  this ca se ; no 
decision  was com e to  as to  th is point in  the O ourt o f  A ppeal in  
th a t case. T he case of Siddessory Dossee did n ot decide th e  ques
tion  ; th e  ju dgm en t turned on another point. I f  th e  adoption  is 
good  I  take as adopted son, or I  take as persona, designata.

Mr. Evans, M r. Bonnerjee and Mr. O'Kimaly for Sitrendra 
K eshav Rai.

Mr. Evans.— A  r  testator can give charge o f  an idol in  perpe
tu ity  j th e  objection  in  the Tagore case (9) rests on other grounds.
I t  is open to  a  teBtator to  appoint any person shebait to  an idol, 
although the .idol m ay have been  dedicated b y  h is father, and 
I  subm it He can m ake such an appointm ent in  perpetu ity  ; the, 
rule in  the. Tagore case w ould  n ot interfere w ith  this, as th at 
was a  rule o f property. A  shebait has the r igh t o f t h e  custody

(1) L. R. 22 Ch. D.,*597. (5) 2 Ini Jur. N. S., 22.
(2) If R. 25 Ch D., 686. (6) 2 Ind. Jur. N. S., 18.
(3) 1 Mad. E. 0., 45. (7) I. L. R , 9 (Me., 60.
(4) 2 Ind. Jur. N. S., 24. (8) *11 B. L. R.( 591.

■ (0) 9 B. L. B/, 377; L. R. I. A ;  Sup. Vol., 47.
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i88fi of property as docided in Ashutosh Dutt v. Doorga Chuvn
D o o r g a  Chattarjee (1). I also s u b m it  that the widows would have been
I iosseb1 entitled t0 treat tlie wil1 in tte &’st instance 33 i^alid, supposing

v- the power to adopt simultaneously ia bad. It has been
Kissiiav K ai. decided that such an adoption is bad; if that is so, then 

inasmuch as the two widows are the heirs, if they chose to 
adopt out of their family, it is impossible for them later on to 
attack tho adoption. There has been no evidence taken on the 
question of estoppel; the elcmnamah was put in, but it was 
agreed by both sides that the evidence should be confined to 
the adoption. I submit tho Ranis are estopped from denying" 
the adoption, and that they have constituted themselves trustees 
for the children undor the elcmnamah, and this they cannot 
gainsay. In eases in which persons have constituted themselves 
trustees, they have been clothed with the powers of trustees 
accordingly as they have acted. Acts and conduct will be 
enough to fix them with a fiduciary position, but in this case 
we have something stronger; the Ranis took up the position 
and duties of executrices after signing the elcranamah. The 
eh'anamah divides the estate into halves. Before coming 
into Oourt the adoption was not denied, and the covenant in 
the elcmnamah is a good equitable estoppel; it says in effect*. 
“ I will not deny your title in return for a reciprocal covenant 
from the other widow.”

The judgment of tho Oourt (Gabth, C.J., and W ilson, J.) was 
as follows:—

In this case it appears that Rajah Bejai Koshav Rai died on 
tho 20th April 1879, childless, but leaving two widows, Nobo'' 
Durga and tlie defendant Durgamoni. By his will ho gave each- 
of his widows power to adopt a son. He further purported 
to give all his property to the goddess Unnopoornah, and declared • 
that the two adopted sons should be the shehaits, adding 
various other provisions. The two Ranis accordingly on. the 
20th May 1879 adopted each a son, Nobo Durga taking the 
ptaintiff,̂  and Durgamoni the infant defendant. Nobo Durga 
died on tho 29th July 1884* Quarrels ensued.; and on the 4bh

(1) L. E , 61, A.t 182.
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August 1884 the plaintiff filed his plaint in this suit, in which lssii
he claims half of the property of the deceased Bajah under the TmnnttA
WiU  StTNBABI

DOS3GE
It was held by the learned Judge who tried the case that the •>-

• • i  i  i i r- i Srm K sm tAsimultaneous adoptions could not be valid, and that therefore the k e s h a v  Ua i * 

plaiutiff could talce no title aa the adopted son of the testator.
And there can be no doubt that he was right in so holding.

But the learned Judge held that tho gift took effect in favor of 
the plaintiff, «as a gift to a ’persona clesignota. In this wc can
not agree. There is no indication of an intention to give to the 
plaintiff or to any other particular person, but only to the persons, 
whoever they might he, who should be adopted by the Ranzs.

The learned Judge in the Oourt below based his decision upon 
the authority of a case of Moncmothonath Dey v. Onathnath Dey 
(1), but that case appears to us to be very distinguishable 
from the present. In that case one Promothonath Dey, 
having no male issue, adopted two sons, Monmothonath and 
Surathnath, at one and the same time, and he gave one of his 
sons so adopted to each of his two wives. ■

He afterwards made a will in favor of these two sons, whom he 
described in his will as his adopted- sons, and he provided that 
if either of them should die the adoptive mother of that son 
should be at liberty to' adopt another son.

A suit being brought after the testator’s death to determine 
the rights of the parties under this will, if was held that the 
simultaneous adoption of the two sons was invalid; and then the 
question arose, whether there was *fcuch a desig/natio of tho two 
persons known and described as the testator’s adopted sons in 
the will, as to enable them to take under the will, though the 
adoption was in fact invalid j and it was held that there was.

They had been always considered and known as the -testator's 
adopted sons,, and therefore their description in' the wiil was a. 
sufficient deaignatio peraonarum to make it .dear that they . were . 
the persons whom the testator intended to benefit.

Then one of these sons, Surathnath, having died, his adoptive 
. mother, by virtue of the power contained in the will, adopted 
another son, Onathnath; and that adoption being valid, it-was

(!) 2 Ind. Jiir. N: S., 24.
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18SG held that his description also in the will as the adopted son of 
Doorga. the testator was sufficient to make the devise in his case valid. 

Sd̂ dabi There were therefore in this case three instances in which the 
». rule of dmgnatio personas properly applied; in the case of 

Keshav Bai. the first two devisees, because they were both described, and 
generally known as the adopted sons of the testator, although 
their adoption was in fact invalid; and in the case of the last, 
Onathnath, because he was actually adopted in the way provided 
by the will.

But in the present case the facts were quite different. The 
testator had no doubt provided in his will that each of his wives 
should adopt a son ; and he gave his property to the sons so to be 
adopted; but he did not provide, nor did he know, who the 
adopted sons were to bo ; and, therefore, as the adoption which 
took place was invalid, the persons purporting to be adopted did 
not answer the description in the will of adopted sons, or in other 
words, there was not a sufficient designatio of their persons to 
enable them to take under the will.

The decision, therefore, in the Indian Jurist appeai-s to us to 
be no authority in the present case.

Another contention was raised before us. It -was said that 
the whole property was by the will made debutter, and that 
nothing was given to the sons but a bare trust, the shebaitshig. 
We assume this to be so for the sake of argument. It was then 
said that the rules laid down in the Tagore case do not apply 
to the devolution of the barg trusteeship in the case of a religious 
endowment. And in this we are disposed to agree. It was said 
next that the two persons adopted became* the sons of their 
adoptive mothers, though not of the testator; and that as Such 
they came wjthin the terms of the gifts of the ehebaitship. But 
there is nothing in the will showing an intentidn to give any 
thing to the persons to be adopted, except in the capacity of sons 
of the testator. The case falls within the authority of Fanindra 
Deb Railcat v. Rajeswar Das (1).

But at the* trial a farther question w2s raised whether the 
defendant Durga Sundari had so acted, as to be estopped from 
denyiug t̂he plaintiff’s title, or to have made herself a trustee for

(1) I. L. R., 11 Calc., 463.
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mm to the extent of the interest which he claims. Allegations 1S86

were made in the plaint as originally framed, tending to support doouga
such a case; and the plaint was amended at the hearing so as 
to raise it specifically. The issue, however, has not been decided, „ «• ,

. . , 1 1 1  • /v. • SUBESrDRA.nor we think has it been tried. And there is not sufficient Keshav Bai. 
evidence on the record to enable us to decide it. The course taken 
011 behalf of the plaintiff at the hearing was neither very clear 
nor very consistent. But we think it sufficiently appears that 
the absence fit tbe necessary evidence is probably the conse- 
quenoe of an understanding, or misunderstanding, between the 
parties. Under these circumstances, as there is clearly no suffi
cient evidence upon the record to enable us to try the above 
issue, we think our proper course is to send the case back to the 
first Oourt under s. 566 of the Civil Procedure Code, directing it 
to determine such issue ; to take any additional evidence that 
may be adduced by either party for that purpose ; and to return 
its finding upon such issue to thi3 Court, together with the 
evidence taken.

The former hearing was occupied in trying an issue of fact 
upon which tho plaintiff failed. We think he should pay the 
cpsts of that hearing. We also think he should pay costs of this 
appeal. He might have insisted on going into the whole of the 
evidence at once, and we can see no sufficient reason why he did 
not do so. All other costs should be dealt with by this Court 
when the case comes back.

, Case remanded.

Attorney for the appellant: Baboo M. D. Sen.

Attorneys fer the respondents: Mr. H. S. Jtemfry and 
Messrs. Beeby <& Rutter.

T. A* P.


