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APPELLATE CIVIL.

Defve Sir Rolert Stuarty K., Ckicf Justice, and M, Justice Spankie.
HURST (Pramvrier) » Tan MUSSOORIE BANK (DerevpasT).®
Real Properly~ Legaey—~Hushead end Wi

¢, a maniel woman, was entitled, wwler her father’s will, to certain
moncy “absolutely for hor scle use andbenefif, free ifrom the control, debts,
and labilities of her hushand,” and under sueh will such money was payalle
to her ““on her sole and personal receiph.” While g0 entitled ¢ borrowed from her
husband the purchase-money of gertain real property, on tho understanding that she
would pay him back such money when she obiained her lexaey. The conveyance
of such property was made to C, but net to ber separate use. € subsequently
assipned her lezaey by salo, and oub of the money cbisined by such assignment
repaid her bushand the purchase-money of the property purchased. Held that
the conver-ion by € of her leygaey did nob alter its character and conditions, and”
that the property purchased was her own separabe property and was not subject
fo the debts or liabilities of Ler husband,

Ix November, 1868, Joseph Hurst agreed to purchase a village
called Molikampur. At his request the property was not eonvey-
ed to him but to hig wife Charlotte. The purchase-money was
stated in the deed of sale which was daled the 1ith November,
1868, to be R3.6,000, Joseph Hurst paid the purchase-money by a
cheque on the Mussoorie Bank for Rs 6,350 drawn against a cash
credit loan he had with the Bank. When the deed of sale was
registered apower of attorney execnted by Mrs. Hurst was also reg-
istered, which appointed Joseph Hurst manager of the property on
her bebalf. In 1876 Joseph Hurst and his wife were in pecuniary
difficnlties. Ina suit registeredasNo, 155 of 1874 the Mussoorie Bank
held a deeree against them both. In another suit registered as No,
185 of 1874 the same Bauok held a decree against J. oseph Hurst and
his brother-in-law, Robert Henry Heseltine, and in a third suit, reg-
istered as No. 56 of 1876, bronght by one Khushal Rai and another
person, adecree had been made against Joseph Hurst and his wife.
In execution of the decree in suit No. 155 of 1874 the village of
Mohkampur was attached on the 31st March, 1876. On the 4th
April, 1876, an order was made for the sale of the property dn the
20th May, 1876, On the application of Joseph Hurst and his wife,

ol "tli’,;gglm .»‘g;lm%)tixl, h;;)l. 10’1&;}5 aszg, flrcnﬁ aS deeree of R, Alexander, Esq., Sub-
rdinate Judge of Uehra Din, dated the 15th September, 1876, Reported und
spevial order of the Hon’ble the Chief Justics, P ! ! ?or et under s
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and on their satisfying the decree in part, and executing an agree-
ment fo pay the balance, this sale was postponed sine die. On the
9th Jupe, 1876, Mobkampur was again attached in the execution
of the decree obtained by Khushal Ral. No further proceedings
were tuken in this case till the 6th October, 1878. Molikampor was
again attached on the 18th July, 1876, in exccution of the decree
obtained by the Mussoorie Bank against Joseph Hurst and Robert
Henry Heseltine.  On the 17th July, 1876, an order was made for
the sale of the property on the 20th September,1876. Charlotte
Hurst objected to the sale, claiming the property as her own. Her
objection was disallowed on the 9th August, 1876. The property
was eventually sold on the 20th September, 1876, and was pur-
chased by one Charles Edward Beresford, with notice of Charlotte
Hurst’s claim.

In the meantime on the 18th August, 1878, Charlotte Hurstin-
stituted the present suit against the Mussgoorie Bank in the Court of
the Subordinate Judge of Dehra Dan, The plaintiff claimed in her
plaint the reversal of the order of the 9th August, 1876, and all
subsequent acts and orders made under that order, a declaration of
her right to the possession of the property as full proprietor, and
posscssion of the property in full proprietary right. She based hor
suit on the deed of sale dated the 14th November, 1868. She alleg-
ed that, being entitled under her father’s will at the time of the
sale to a legacy of Rs.12,000,she bad purchased the property in
suit, together with an estate called Ashton Cottage, arranging with
her hushand that he should advance the purchase-moncys of these
properties, and promising to pay him back such moneys when she
obtained her legacy; that she had subsequently sold the legacy
to one Charles Frederick Vanghan for Rs. 7,875, receiving the
purchase-money by a cheque for that smounf, and that she
had endorsed this cheque to her husband, paying the balance due
to him, Rs. 125, in cash out of money of her own. The defence to
the suit was that the money paid to the vendor of Mohkampur by
Joseph Hurst was his own money, and not money paid in putsu-
ance of any such agreement ag alleged by the plaintiff, and that the
coﬁveyance of the property was made to the plaintiff with the ohject
of proteeting it from Joseph Elurst’s cveditors, Joseph Hurst being
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in pecuniory dificulties ab the time of the purchase. The defendant
further alleged that from November, 1868, to July, 1876, Mobkam-
hur Lad been held and enjoyed by Joseph Hurst as his own pro-
perty, that the plaiudi’s name never appeared in any transaction
conaected with the management of the estate, that the patwaris of
the village were ignorant of her name, and her name did not ap-
pear in any revenue record as conmected with the village, that
in Felruary, 1872, Joseph Hurst and the plaintiff had mortgaged
the villuge jointly to a Mrs. Diek, styling the property as  their”
property, and that in February, 1875, Joseph Hurst had given
evilence in a eerlain suit to the effect that he had purchased the
property and held it as proprietor, and that he was the proprietor
of it,

It wasnot alleged in defence to the suit that the property had
been atiushod and sold in tho esccution of a decree to-which the
plaintitf was a party.

The Subordinate Judge fixed as an issue, among others, Was
Tts. 6,000, the price paid for Molkampur, part of the plaintifi’s
legacy under her father’s will or not ¥ This {ssue was alone consi-
dered by the Judge, and onit be dismissed the suit, holding that the
money puid for the purchase of Mohkampur was Joseph Hurst’s
money, awd that there was no connection between it and the sum of
Rs. 7,870 received by the plaintiff from Vaughan and made over
to her Lushaud by the plaintiff,

The plainiiff appealed to the Iigh Court against the decree
of the Bubordinate Judge, contending that the property was her
own separate and absolute propurty, and the Court of first in-
stance had erred in finding that her husband was the true owner.

Meossrs. Rossand Conlan, for the appellant.

Messrs, Ll and Quarry, for the respondent.

The following judgments were delivered by the Court:

Sroary, C.J.—This is a regular appeal from a decree of the
Rubordinste Judge of Delra Din dismissing the plaintiff's dlaim
to property called the estate of Mobkampur in virtue of her sepa-
rate and exclusive right as a legatee wnder her father’s will, and
by which he beque&tncd to her a sum of Rs. 12,000, The will
was dated the 18th Febrnary, 1864, and there was a codieil da.ted ‘
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the 24th February, 1865. The testator, J. N. Heseltine, the
plaintiff’s father, died on the 8th March, 1863, The nature and
terms of the will had been the subjeet of a previous suit with res-
pect to a mortgage divected by it to be made, in which the plaia-
tiff’s rights as a legatee came to be considered. This suit came up
in regular appeal to this Court, and was heard by Oldfield, J., and
myself, and determined by onr dismissing the appeal and suit on
grounds and for reasons which we fully explained in our judg-
ments (1).

The record in that previous suit containing the proceedings in
the lower Court and this Conrt was put in as evidence in the pre-
sent suit, and it thus appears thaf the facts which gave rise to the
present litigation are these: On the 14th November, 1868, Mrs.
Hurst, the plaintiff, purchased the estate of Mohkampur from one Mary
Wood, the price, as stated in the sale-deed (and correctly stated, for
there can be doubt ou this point), being Rs. 6,000, This sum was not
at once paid down incash by the plaintiff; although it does not appear
to be disputed thab she, and she alone, was the actual vendee, the
money having been found by Mr. Hurst, the plaintiff’s husband, she,
the plaintiff, claiming that it was on the credit of her legacy that
the sale to her took place. Subsequently to this purchase, thatis, on
the 25th November, 1869, the plaintiff purchased from a Mrs.
Walsh a certain property called Ashton Cottage, the consideration
being Rs. 2,000, which had apparently been raised in the same way
as the previous Rs. 6,000 for the purchase of Mohkampur. The
{wo sums amounted to Rs. 8,000, which sum Mrs, Hurst swears
in her deposition she repaid to her hushand, first by endorsing over
to him a draft for Rs. 7,875, being the sum, as expluined by the
plaintiff, to have been netted for her legacy, and by a cash pay-
ment from herself of Rs, 125. The Subordinate Judge appears to
sneer af and discredit this last circumstance, although it is not ap-
parent why he should do so. For myself I do not see why it should
bo considered an * odd circumstance’ that the plaintiff, situated as
she ewas, could not command Rs. 125 on her own account, and
there is not a particle of evidence to show that it was not her own
money. The poor woman had suffered in pocket sufficiently already,
for she tells us, and the fact plainly appears in the record of the
' (1) See ante, p. 753, ‘

7065

1877

Huyrse

v,
Tre Mussoo-
RIE BANK,



766

e
e et
Hyaar
.
Tote Murssyn.
2ik Bakk

THE INDIAN LAW REPORTS. {YOL. L.

other suit {o which T have adverted, that after a good deal of
newatintion she disposad of her legacy of Rs. 12,000 to Mr. Vangh-
an, one of the exceators of her father’s will, for Rs. 8,000, This,
as remarked by me in the previous suit, was a very improper trans-
aution on Mr, Vaughan’s part, and it might have been set aside
it she had been so minded and it had been worth her while, but
so guestion of the valility of this transaction arises in the present

eaxe. I only now alludo to the eircumstance for the purpose of
showing that the sum she thus obtained for the legacy was the
precise amount of her purchuse of Mohkampur and Ashton Cottage,
and the question as to the identity of that payment, as regards its
legal character as well as its amount, with her legacy, or whether
the payment had heer made by her hushand from his own resour-
ces or what must be taken to Le such,.is the first question that has
to be considered, The nex! qnestion is one of law, viz, whether,
if the money was her's, and not Ler hasband’s, it could be used and
dealt with by bim in the way stated by the Subordinate Judge.

The Subordinata Judge correctly sbates that the first of these is
the one important question, although very inconsistently with that
he thus expresses himself in his judgment : “ That he (the plaintiff’s
husband) got the legacy money there is no doubt, but there is
equally no doubt in my mind that he received it as any other hus-
band would do meney coming to his wife,” adding, with appareni
inconsisteney, that ¢ the issue drawn which need be considered is,
Wus this Rs. 6,000, the price paid for Mohkampur, part of
Brs. Hursts legacy under her father’s will or not ?* -and he decides
that it was the husband’s money and not the plaintiff’s.  There
is a confusion of mind and want of legal knowledge in all this on
the part of the Subordinate Judge which I by no means desire to
rebuke, for Mr. Alevander has done his best according to bhis light,
although I could have wished that he had not been so dogmatical
in the expression of his views. He ought to have known that Mr.,
Hurst could not deal with the legacy “as any other husband would
do with money coming to his wife,” and that he could not defeat
her rights under her futher’s will by any transaction of his ewn,
His judgment appears to me to be altogether beside the case, and
shows that he totally misapprehended the plaintif’s position and
her rights under ber father’s will,
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That the Rs. 8,000 paid for Mohkampur was her money and
not her hushand’s is T think very plain. In the first place the
Subordinate Judge himself says that Mr. Hurst got hold of the
legney money, in the nexs place the vespondents, defendants, arened
their case here, as they appear to have done in the Court below, on
the assumption that it was her legacy that had been used in raising
the purchase-money for Mohkampur, but that by conversion into
eash it had changed its character and eame under the control of
her hushand. Such a contention was totally unfounded in law, and
I only refer to it mow for the purpose of pointing out that, on the
defendant’s own showing, the money raised and paid by Mr. Hurst
was really the plaintiff’s and not his.  But the plaintiff herself was
examined in the Court below, and her evidence is before us., The
Subordinate Judge puts his gloss upon it, but I feel bouud to reject
this as altogether uncalled for. The plaintiff’s evidence is not in
any way contradicted or disputed, and I see no reason whatever for
dishelieving it. It will be seen that it is elearly compatible and con~
sistent with all we know of the faets. We have seen that her father
made his will in 1864 and died in 1865, and the time that elapsed
between the date of the purchase of Mohkampur is amply accounted
for by the litigation aud negotiations which had in the meantime
been going om, and which prevented the payment to her of her
legacy until the time mentioded by the Subordinate Judge. She
states in her deposition as follows : © My husband paid the mouney
for me: Iwas negotiating the sale of my legacy with Mr. Vanghan,
the executor: Mr., Vaughan sent me a cheque for the amount, vis.,
Rs. 7,875, on the Delhi Bank, and 1 endoised the whole of it over to
my husband: after this receipt I concluded the sale-negotiations for
Ashton Cottage, which I had been carrying on for sume time previ-
cusly : the price of Ashton Cottage was Rs. 2,000: I paid Rs. 7,875
to my husband by the cheque, and Rs, 125 in cash : I sold my legacy
for Rs. 8,000, and Mr. Vaughan made me go shares in the expenses,
go I ouly got Rs. 7,875.” And further on in cress-examination she
says, [ bought the village (Mohkampur) in anticipation of my
legacy money.” ’

Then as respects the Mussoorie Bank’s bond she says: ¢ M,
Heurst signed the deed shown me because the loan was to him, not

becauso e had any right inn the property.”’ Aund in regard to Mrs,
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Dick’s mortgage she deposes: ‘““The deed shown me was signed
by Mr. Hurst and myself: I never read the deed in question, so I
cannot tell how the words ¢ moveahle and immoveable’ came into it
T did not got the loan, Mr. Hurst got the loan.” The Subordinate
Judge makes some unfavourable comments on this evidence, but it
is, T consider, unsafe to argue, as he doss, against the conduct of a
wife situnted, as the plaintiff was, under the influence and control
of a needy husband. T believe she spoke the truth when she said
she had not vead this deed, and I also believe that she was totally
unaware that she was transferring by it any rights of hers
acquired hy means of her legacy. In fact she could not legally
have joined in any such mortgage-deed without making the
usnal acknowledgment required of married women before the officer
appointed by law for that purpose (see Act XX XTI of 1854, ss. 3,
4, and 3), and it is not pretended that any such formality was
obscrved on the oceasion.

Trom all these considerations I conclude and thoroughly believe
that the Rs. 6,000 paid for Mohkampur was raised on the security
of, and was in fact paid out of, the plaintiff’s legacy, and from no
other source; and that being so the plaintiff’s legal rights are not
as stated by the Subordinate Judge. I have looked into the record
of the previous suit, and I find it there recorded thal the bequest
of the legacy %o the plaintiff in her father’s will and eodicil is
expressed in these terms: T do hereby give and bequeath to my
daughter Charlotte, wife of my said son-in-law Joseph Hurst, and
mother of my said grand-children Joseph and Isabella Hurst, the
sum of Rs. 12,000 absolutely for her own sole use and benefit free
from the control, debts, and liabilitios of her present or of any future
husband with whom she may hereafter intermarrv s and I direct
such said sum of Re.12,000 to be paid 1o my said dunghier Charlotte
on her sole and personal receipt from and out of the sum of Rs.
16,000 charged upon my Ellenborough hotel estate.” The effect
of such a testamentary disposition is to give the plaintiff not only
separate and exclusive use of t"e legacy money hut sole *and
absolute control over ils disposal. The law on this subject is clearly
stated by Mr. Joshua Williams, Q. C., in his “Principlas of the Law
of Real Property,” 7ih ed,, 1865, p. 207 (an able and reliable

work of grest authority in England, although the quthor is still
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alive), as follows: “ Not only the income but also the corpus of
any property whethar raal or personal may be limit:d to the
soparate use of a marricd woman, Tiecent docdsions luove
established that a simple gift of real estate, either wih or withont
the intervention of trustees, for the separate use of a mar-iod
woman, is seflicient to give her in equity a power to dispose of it
by deed or will without the consent or concurrence of her husband.
The same rule had long been established with respect to personal
estate.”” Property is thus sometimes saftled to wives so asto
prevent even its anticipation by them. But i will be ohsarved
that there is no such clause in the will of the plaintiff’s father. She
did anticipate the legacy by accepting the Rs. 6,000 her hutund
raised for her on its security, and she was entitled to do tlis, rer by
so anticipating did she in any way change the legal character nad
conditions of the legacy itself, for that as I have said could in ne
wise be defpated by any contrivance on the part of lier husband ox
any of his creditors.

The facts and evidence to which I have adverted, and which
bring me irresistibly to this conclusion, appear to me to be clear
beyond any deubt, and I see no necessity for a remand.

I have only to add that, if the plaintiff’s husband took his loan
from the Mussoorie Bank either in ignorance of or with the know-
ledge of plaintifi’s exclusive rights under her father’s will, he and
the Bank must settle it between themselves, but in no case can
the one or the other make any claim on the plaintiff, or make use
of her monsy, should tﬁey succeed in getting it into their hands
without her own deliberate consent given in the manner required
by law.

I would allow the appeal and reversing the judgment of
the Subordinate Judge decree the plaintiff’s claim. No other con-
clusion could satisfy not only the legal necessities but the justice of
the case. The respondents must of course pay all the costs, these
of the lower Court as well as the costs of this appeal.

’ Seaxgig, J.—The subject-matter of the dispute between the par-
ties and the facts of the case are clearly set forth by the Suvordinate
Judge. The lower Court considered that the first issue laid downby
him decided the case. Thatissue was, Was tho sum of Rs. 6,000, the
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price paid for Mokhampur, part of Mrs. Hurst’s legacy nnder her
father’s will or not?  Ordinzwily speaking, the Jud2a reimerks, whea
welook at a transaction like the one which took place briveen Mr.
and Mrs, Horst, we should say that the husband bad bought the e«t te,
entered his wife’s name as purchaser for reasons of his own, and
that the endorsement of a chegue or draft made over to him some
eighteen or nineteen months afterwards had nothing to do with the
matter whatever. The lower Court comes to the conclusion that the
money was Hurst’s own, and had no eonnection with the Rs. 7,875,
the proceeds of the legacy, paid over to him nineteen months after
the purchase, The Subordinate Judge comes to this finding on the
evidence of Mrs. Hurst which he considers contradictory and impro-
bable. He holds also that Mr. Hurst got possession of the legacy
as any other husband would do money coming to his wife.

It is contended in appeal that manza Mohkampur is the sepa-
rate and absolute propei'ty of the appellant, Charlotte Harst, and the
Court was wrong in finding that her husband, Hurst, was the true
owner. Secondly, that the purchasa-money of the village in quastion,
though paid in the first instance by appellant’s husband, was even-
tually paid by appellint, who made over her legacy of Rs. 8.000 to
her husband in satisfaction of the loan by means of which the said
village had been originally purchased by her. Tuirdly, that it is
not shown that the legacy was paid for any wther purpose.  Fourth-
1y, that the reasons by the lower Court for its decision are fullacious
and erroncous, and do not support the conclusion upon whiea that
decision is based. Fifthly, that the mmnount entered in the lower
Court’s decree as pleader’s fee is improperty ecalenlated.

The suit appears to me to have been insufficiently tried, and
Charlotte Hurst’s evidence to have been set aside on app rently too
slight grounds. There is no reason to doubt that she had the le-
gacy in prospect when the purchase was made, a legacy to herself,
and for her own use and benefit and quite independent of her hus-
band’s control. With this prospeet before her it was not unlikely
that she might contemplate the purchase of immoveable property,
and it was not improbable that her husband should have found the
money for her in the first instance, and have received it back from
her on payment of the legacy. 8he stated that, when the village
was bought, they were well off as compared with their present po-
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sition, and were then perfectly solvent. She appears to have given
her evidence freely. It was not damaged in cross-examination or
by the Court when the Judge examined her. She may have been
flarried by the Court, but I certainly do not trace in her evidence
confused and contradictory statements. These statements at least
remain uncontradicted, The other party produced no evidence at
all.  If the lower ourt thought that Charlotte Hurst's evidence
was not satisfactory, she should have been allowed the opportunity
of bringing forward some proof in eorroboration of it. It would
seem, however, that the Subordinate Judge was of opinion that the
husband must needs have the control of the legacy, and that it wis
paid to him as any other money cowming to his wife would be paid.
This in fact was doubtless pressed upon him at the hearing, and’in~
deed was contended here by respondent’s pleader, Mr. Quarry,
There is no doubt that, when from the terms of the gift, settlement
or bequest, the property is expressly, or by justimplication, design-
el to be for a woman’s separate and exclusive use (for technical
words are not necessary), the intention will be fully acted on, and
the rights and interests of a wife sedulously protected in equity.
There is no difficulty in this case as to the words used. The will
of J. N. Heseltine gives the money to Charlotte Hurst ¢ absolutely
for her sole use and benefit, free from the control, debts, and
liabilities of her present or any future husband.” ‘The money is
to be paid to her *“ on her sole and personal receipt.”” These words
exclude the warital rights of a woman’s husband, and the property
will be regarded as being for her exelusive use.

So far then Charlotte Hurst, having certainly the exclusive
control of this money left to her, might not unreasonably, as
remarkel above, have entertained the idea of buying Mohkampur,
and as her statements remain uncontradicted there was prima facie
no reason todoubt the trath of the claim. There are, however, alleged
to be certain circums<tances, such as the condition of Hurst’s affairs
for some time pa'st, and the fact that he had treated Mohkampur as
his own, regarding which it would have been desirable that further
inquiry should have been made. Hurst himself should have been
examined, and he should have been questioned regarding the alleged
advance to his wife of the sum necessary to pay for Mohkampur, and
also respecting the mortgage of that village, amongst other proper-
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ties to Mrs. Dick. On the other hand the defendant should have the
opportunity of showing from any other evidence that he could
produce that the money used was not Mrs. Burst’s. The defendant
indeed shoull have had evidence ready on this point, as it was in
issue on the day fixed for trial. I do not understand why it was
not produced if at hand, and if this suit wero dismissed now the
defendant would have himself to blame. But I would prefer, having
-egard to the fact that there are some suspicious circumstances in
the case, that there should be further inquiry, and would remand
the case to the Suberdinate Judge in order that he should try and
determine whother the purchase of Mohkampur was made by
Charlotie Hurst on her own aczount, and with money advanced by
Hurst as a loan, which she subsequently repaid to him, or whether
Herst was the real purchaser and owner, and the money paid was
bis own. )

The determination of this issue in a satisfactory way would I
think dispose of the case. The remand might be under s, 354, Act
VIII of 1859, On return of the finding a week might be allowed
for objections, and ou the expiration thereof the appeal would be
disposed of.

APPELLATE CIVIL.

Before BMr. Justice Turner, Ofcicting Chief Justice, and Mr. Justice Pearson.
BERESFORD (Pramtisr) v. CHARLOTTE HURST AND ANOTEER (DLFENDANTS).*
Real Property—ZLegacy—Husband and Wife.

O, o married woman, was entitled, under her father’s will to certain money
** absolutely, for her sole use and benefit, free from the control, debts, and liabilitieq
of her husband, ** and under such will such money was payable to her  on her sole and
porsonal receipb.” While so entitled € borrowed frem her hustand ihe purcLase-
money of certain real property, on the understanding that she would ray him back
Such money when she obt-ined her legacy. The conveyance of such property was
made to € but not to her separate use. O subsequently assigned her legacy by sale,
and oyt of the money obtained by such assignment repaid her husband the fyrchase
money of the property purchased. € and her husband were married before Aet X of

# First Appeal, No. 483 of 1878, from a decree of F. Bull §k, Erg., Subordinate

Judge of Dlehra Diin, dated the 3rd December, 1877. Reported under a special order
of the Hon'ble the Chief Justice.



