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lant to forfeit tlio seciirityj and thereforo tlio appellant applied to 
fhe respondent to repay • the deposit. The respondent refused^ 
denying tlie deposit. Tho tippeilaiit; broiiglife tWs suit to recover 
tlie dspositj Imfc fAileti to estal l̂isli to the satistactioii of the Court of 
first instance that tlio deposit liai been made. Tlio lower appellate 
CJoiirl found tliat the deposit o f the sum of 600 v«rith tliG res
pondent on the terms alleged tv as proved, but refused relief on the 
ground that the consideration of this agreeinenfc was unlawful ia 
that it defeated the object of the law.

In special appeal the appellant ohalleiiges tho propriety of this 
ruling.

In our judgment tke conclusion at which the Judge has arrived 
is right The Criminal Procedure Godsj ch. xxxviii, empowers 
the Magistrate to require a person of notoriously bad livelihood to 
procure sureties who shall be responsible for his good conduot m 
the amounts required from them. I f the amount for which & 
surety is responsible is deposited with him by or on behalf of the 
person for whose conduct he undertakes responsibility, it is obvious 
that he is responsible only in name. No Magistrate with a know
ledge of the facts would be justified in accepting the surety under 
this chapter. The object of the law" would be defeated. We must 
then affirm the decision of the Judge and dismiss the appeal, but 
seeing that the respondent denied the deposit, and that he was & 
party to the agreement, and that the point raised is novel, we ordet 
each party to bear his own costs in all Courts.

Jppml dismissed̂
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APPELLATE CIVIL.

Sifar'e Sir Salett StmH  ̂Kt.y Chief/usUce, and Mr, Justice Oldfidd*
t^AUGfiAN <P£,AZOTOT) ff. S.B8ELTWE ass otssbs (BsFsmAms},*
WiU—̂ Deiisc o f  Immavcaih pt'npcrty subject in hein'j eliarfjnd in particulrcr 

TiiPnncr iyihe T)msce—Prr>peruj not charjcd hi accordance icUh Um iriVl —Suit to onfircc 
Chm' ĉ—Assi^imeni ly a i,cjalcc to Exccntor of Lajacjj.

Certaia imxaafeaWe property cleA'is>ect by wlH npon conrlifclon that iKe derisee, 
wHo was also an executor of such willj .skouM uxeciitii a nioi'l,giige ol .siiph prr-.pcrf;y

* Regular Appeal, 11 o l  1873, from  ;i ducroo of \V, !3. Kiuscy, lisq., 
Su'bordmate Judge o£ Dclira Dun, elated the \3th May, 1S7S. Ktiiortcd wndcc 
a special order of tlic Iloii’blc- Llic Chiei: Just ice,
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1874 t o  th e  OITi''!'';’ ? T n » fc e  o f  B e n g a l f o r  th e  t im e  b e in g  t o  s e e itre  th e  p a y m e n t  o f  a  c e tta iH  
legacy . T l io  (Itn is e e , w i t h  t l je  i i i t e a t io a  o f  g iv in g  e ife c t  to  s u c l i  c o n d it io n ,  m o r tg a g e d
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V a v g u A"S , t o  h is  co -e s e c iitts ra . H chl, in  a  s u i t  b j  o n e  o f  s u c l i  co -esecu fco rs  t a
I lE k jm iH E ,  t l) e  m n r tg a g o , t h a t  t l i e  m o r tg a g e ,  n o t  b e in g  e s e c u te d  i u  accordance wifeb. t h e

te i'm s  o f t l io  w i l l ,  v.-ao iu v a l id j  a n d  t h e  sitifc w as n o t  m a in ta in a b le .

8..}‘ihh t h a t  a n  a s s ig n m e n t b y  a  le g a te e  t o  a n  e x e c u to r  o£ a  le g a c y  is  T o iS ,

Qm  Joseph Nelson Heseltine by tlie 9th claose of his will, 
dated the I6th February, 1864, doTised his estate knowii ss the 
Blltnborongh Hotel estate to the use of his son Robert Henry, 
upon eonditioQ that he should, when so requested by the trustees 
of the willj execute and deliver to them a mortgage of such estate 
for securing to the trustees the payment of the sum of Ks. 16,000 
bequeathed in the will to the trustees upon certain trusts therein 
meDtioned. The testator further directed that such payment was to 
be made by annual instalments of Rs. 3,000 each without interest, 
and that the first of these instalments was to be paid at the expiration 
of one year after his death. The testator by his will appointed his 
son Robert Henry and his son-in-law Joseph Hurst the executors of 
his wiilj and Charles Frederick Yaaghan and the Administrator- 
Creneral of Bengal for the time being trustees of it. By a codicil 
to his will, dated the 24th February, 1865, the testator revoked the 
appointmant of Charles Frederick Vaughan and the Administrator- 
G-eneral of Bengal as trustees, and appointed the Official Trustee of 
Bengal for the time being the sole trustee of his will. He thereby 
lurtlier appointed Charles Frederick Tansrhrm to be an executor 
of his will in adJidon to his son Robert Henry and his son-in- 
law Joseph Horst. He also thereby gave and bequeathed to his 
daughter Charlotte, wife of Joseph Hurst, the sura of Rs. 12,000 
“  for her own solo use and benefit, free from the control, debts, 
and liabilities of her then or any future husband,”  and he directed 
that such sum of Rs. 12,000 should be paid to Charlotte Hurst 

her sole and persoaal receipt”  out of the sum of Rs. 16,000 
charged upon the ElIeuboroug]\ Hotel estate. He further directed 
that such payment to his daughter Charlotte was to begin^from 
the receipt by the trustees of his will of the second instalment of 
Bs. 3,000.

Ob the 2nd March, 1866, Robert Henry Heseltine executed s 
'Mortgage <>f the Ulienborough Hotel estate to Joseph Hiirst md



Gbirles Frederick Vaughan to secure the pav'nent of the sum o f *874 
Rs. 16/H)0, with the intention of givitiff cficct to the cyiiilition ^

y AOdJlAM'
imposed upon him by the 9th clause of his fether’s will. ■ v.

IlBSEW im ,
On the 20ib July, 1870, Charlotte Hurst assigned bj? sale to 

Charles Frederiak Yaiighan the sum of Rs 12,000 beqiieafclied to 
her under the codicil to her father’s will The consideration for 
the sale was stated in the sale-deed to be Es. 8,000. Tbi  ̂deed 
contained a power of attoriioj authorising Giiarles Frederick 
Yaiighan, for Uharlotto Hurst and io her iiamOj but for liia owa 
11S3 and bcaetit, to deiiiandj sue for, and receive fhe legacy from 
the proper persons, and oa payment of the money to give a receipt 
for the same.

On the IXth February, 1873, Charles Fredorick Tanghan
brought the present suit agaitisl; Robert Henry HHseltine to eaforea 
the mc>rfc,̂ ago of tb© 2nd March, 16»16 The pHintiff claimed to 
recover fe . 19,4'27-8-0, being the amount of the second, third, 
fourth, fifth, and sixth animal instahiieiits of Rs. 3,000 each, and 
iiiterestj by the sale of the EUeuborough Hotel estate, making 
Joseph Hurst a defendant in the suit, as he refused to join in it as a 
plaiiitlif. The suit was histituted in the Court of the Subordinate 
Judffe of Dehra Dun. The Miissoorie Bank, which held ao  '
prior mortgage of the Elienborough Hntsl estate, was made a da- 
fendant in the suit on its own application. The plaintiff did not 
describe himself' in the plaint in the suit as an executor, and did not 
produce the will of J. N. fleseltine, but only the deed of mortgage*
The plaint was therefore returned to him by the Subordinate Judge 
for amendment and the case was adjourned for the productioti of the 
will. At the second hearing of the suit Joseph Hurst consented to 
he made a co-plaintiff. The issues for trial were fixed at this 
hearing, the fh=t of tiî rn being <ms follows : Vaughan, as
executor, puroba.-o of a Icgateo” ? At this hearing the defendant 
admitted his liability to the extent of the instahnentg stiad for. At 
the fiaal hearing of the suit Joseph Hurst did not appear. The 
S u b o r d i n a t e  Jttdge dismissed the suit on the first iB'U:.i, on the 13th 
May, 1873, on the ground that the plaintift' wari uot suing as an 
executor for Vivi benefit of tliu estate but to onfo.'ce tho ar:i5ignment 
to him by Charlotte Hnrst of her legacy, whiuh assignineat the 
Judge considered inyalid.
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1S74 TIio ulnhitiff appealed to the High Oonrfe against the decree of
tlie tSal'oraittaie Jitdge.

3Jr. Warner, for the appellactj contended tliat the Subordinate 
Judge was wrong in dismissing'tho suit upou a point foreign to it ; 
that the a '̂si'̂ iiaieiit by Obarlotte Hnrst to tlio plaintiff of her legacy 
ras not voi-'l, hut menilj voidablo at tlie o;>tioii of tbs assignor ; tliafc 
Cliarlotk') fiiiMfc was no party to the suit, iior had she- taken any 
steps to have the as. îgnniaiit sefcasi-lo; that theasaignineofceould only 
be set aside upon rcpuymant o>f the consideratiffn-m.jiiey, together 
witli interest, and the costs incurred 1e connection with the assign-’ 
ment; that the suit was not based on the assigatnent bat on tho 
mort'Xage, and the inortga,qe was valid, and shonld have effect given 
to it; that as the defendant had admitted the tdaim to the extent o f 
the instaioieiits due, a decree should have been made agamst him ; 
and that the Mnssoorie Bunk had erroneously been made a party 
to the sttit.

Mr. Howard (with him Messrs. Bill, Weitfion̂ a»d Quarry) con
tended that, the mortgage was invalidj as it had not been made iB 
aeeordaiice v̂ith the Avishes of the testator as expressed in his 'will, 
«?s., iu the Otficiul Trustee of Bengal for tho time being, but to two 
of the executors of the will, and that the suit was consequently 
m %  mtuBt'Aiiiublts,

The fyllowing judgments were delivered by the Ooart :
Sti'ai®, C. J.—This IS a regular appeal from  the Court o f th@ 

Sttt'ordisate Judge of Dehra Dun in a suit by the plaintiff, V ang” 
hanj against the defendants^, Heseltine and Hnrst, to recover 
Bs, 19,2d7-8-0 principal and interest alleged to be due on a m ort
gage on certain property called the Bllenborotigh Hotel estate, 
midcr tho fcliowing circnmstances: The plaintiffj Mr. Charles 
Frederiek Vnughun, sncd as one of the executors of the late M r. J .  
K . H c-idtinepvho died ou tho 8 lh  March, 18 6 5 , leaving a ‘w ill 
dated the 16th  February, 18 6 1 , and a codicil thereto bearing  
date the 24t]i Fobrnaryj 1<SG5. By the w ill the testator disposed 
oi his estate and eilt'cts, and various legacies were left to d iffereni 
parties, and am;>ng othera two sums both o f Its. 6 ,000 , Rs. 12 ,0 0 0  
In all, mi certain eonditione and contingencies to the iestator’s 
fm nd-ehiU rea, Joseph Ilarsi and Isabella H urst, bnt in the event. 
uf their de&thsj, iherein explained, he directed the said two s'ams
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of Rs, 6,000 to be paid imto ray daughter Mrs. Cbarlotte Hurst, 1874 
the mother of Joseph Hurst and Isabella Hurst, ff»r her absolute ”’*1 
use and benent  ̂ and her receipt for the same, wliether covert or 
gole, shall be a, sufficient dischavwe for the same.”  The 'will ap- 
pointed the testator’s son, Robert Henry, and his son-in-law, Joseph 
Hurst, one of the defendants, to be executors thereof, find by a 
separate nomination he appointed the plaintiff “ and the Administra
tor- General of Bengal for the time being”  to be trustees of the will 
for the carrying out the trust thereby declared, and by tlie 20th 
clause of the will the testator made the usual provision for the con
tinuance of the trust in the event of death or failure, Bv clause 
9 of the will the testator specially devised the Ellen borough 
Hotel estate to the use of “  my said son Robert Henry, his heir a and 
assigns, upon condition that he*or they do, upon being so requested 
by my trastees, execute and deliver to them a good and sufficient 
mortgage of the said Ellenborough Hottjl estate for securing payment 
of the sum of Rs. 16,000, &c.”  Suoli were the provisions of the will on 
these points ; but the codicil, which is of considerable length, altered 
and revoked the will in various particulars, and among other things 
it altered the will as to the trustees as follows: And whereas
by the 19th clause of my said will I have nominated and ap
pointed the said Charles Frederick Vaughan, in tiie said will styled 
Mr. Charles Yaughan, and the Administrator-General of Bengal for 
the time being to be trustees of my said will, now I do hereby revoke 
such said appointment, and I do nominate and appoint the Official 
Trustee of Bengal for the time being to be sole trustee of my said 
will for the purpose of carrying out the trusts therein and herein 
declared, and I declare that my said will shall accordir=gly bo so 
read and constrifed as if the said Official Trustee of Bengal for the 
time being had in my said will been iianicd and montiuncd instead 
of the said Mr. Charles Vaughan and th.e sai JAuniinistrnlor-Gcnoral 
of Bengal for the time being.’ ' There was therefore to be but one 
trustee and that the “  OfScial Trustee of Bengal ”  in pla-̂ c? of Mr.
Yaiighan and the Administrator-General of Bengal as provided by 
the will. The codicil then goes on to revoke the said 20th clause 
of the will, and also the claufies ]>r('vidiiig for the legacies to the 
grand-childrenj and in lieu and iusiead ihorcuf the codicil pro- 
Tided as follows : “ I do hereby give and bci|ueath to my daugh-
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ISM ter (Jliarlottej wife of my said son-in-law Joseph Hurst, and motiier
graotl-ciiildreu Jose{tli and Isabella Hurst  ̂ the sum of 

»• Rs. r2/“̂ 0 >pohitolyj for her own sole use and benefitj free from
tlic coutrul, d<;ut'_, and liabilities of her present or of any future hus- 
baiiil ■with whom she may hereafter intermarry ; and I direct such, 
said S5jm of Rs. 12,OoO to be paid to my said daughter Charlotte 
on her sole and personal receipt from and out of the sum of 
Rs. I OjOOO charged upon my Ellenborough Hotel estate, situate at 
Raj pur aforesaid, under the terms and conditions of the 9tb clause 
of nay said will, such said payment to my said daughter Charlotte 
to begin and commence from the receipt by the trustee of this 
m j will of the second instalment of Rs, 3,000 provided for in the 
said 9th clause of my said will, and. to continue until the said 
sum of Rs. 12,000 shall be fully gaid and satisfied from and out 
of the said fund, and any balance that may remain due after pay
ment of the last of such said instalments shall be paid and satisfied 
out of the general assets of my estate.”  We may presume that 
the testator had good and sufficient reasons for this change in his 
testamentary arrangements, and the circumstances which gave rise 
to this suit may well suggest what these reasons were. They are 
at least intelligible. But it will be observed that, while the codicil 
revoked the appointment of trustees as made by the will, it con
tained no express revocation of the testator’s direction to his son 
to execute and deliver the mortgage itself for Rs. 16,000, and in, 
fact, on the 2nd March, 1860, which was within a year from his 
father’s death, the son did, with the apparent approval of all con- 
cerned, including the plaiiitiif himself, execute a mortgage-deed 
of the Blienborough Hotel estate in favour of Joseph H.urst and 
Hr- Vaughan, and who, it will be recollected, were the trustees 
originally appointed. It is not disputed that the testator’s estate 
was ample for all his testamentary purposes, and that there would, 
be little or no difficulty in raising the Rs. 16,000 on the security 
of the Bilenborongh Hotel estate. But some delay occurred, and 
it would appear that at the end of 1869 or beginning of 1870 JtTr. 
Yaughan, the plaintiff, commenced negociations with Mrs. Hurst 
f e  the purchase of her legacy, the result of which was that he, 
W ug an executor of the will, purchased for the price of Rs. 8,000 
» legacy of Es. 12,000. Yaughan himself states that he does not-.
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recollect by wliom fclie proposal for fcli© ptircliase was matle. I)!!!: in 8̂74
the opinion of the Subordinate Judge it came from himself. This 
was the crisis o f  fche suit in the Court below, and the Subordinate _  p.
J tidge’s decision was that suoh a transaction could not stand, and 
te  dismissed the suit with costs. Without pronouncing any judi
cial opinion on the question, which from what I am about to explain 
we are not called upon to do, I may be permitted to say that such 
negociations between the executor of a will and a legatee are very 
questionable and improper, and if  this case had been argued before 
us on the basis of the lower Court’s judgment, it is I think proba
ble that we would not have found much fault with it. But at the 
hearing of the appeal before us the counsel for the respondent, 
disregarding the appellant’s arguments on the merits of the 
Subordinate. Judge’s decision, took the objection that the mortgage 
deed 'which is the basis of the suit is invalid, and affords no cause 
of action to the plaintiff, on the ground of its not being conform
able with the true construction of the will and codicil, and I  am of 
opinion that this objection is well-founded. Although in the 
form of a suit to recover on a mortgage of a portion of the estate, 
it is really in the nature of one for the administration pro tanio of 
that estate, and it is important to consider what were the testator’s 
wishes and intentions. I  observe that in the mortgage-deed itself 
the codicil is referred to by date, and is there described as no 
way revoking that portion of the 9 th clause of the will hereinbefore 
recited,’* but whether this was the idea of the mortgagor himself 
or the opinion of his legal advisers or draughtsmen, it is in my 
judgment altogether erroneous. The direction (c; the sou contain
ed in the will was to execute and deliver a Tnortgn r̂ .̂dood to the 
trustees, that is to Mr. Vaughan and the Administrator-General 
of Bengal. The appointment, however, of these gentlemen was 
expressly revoked by the codicil, and a single trustee, in tlic person 
of Îthe Official Trustee of Bengal,”  was appointed in their stead.
It is impossible therefore to contend that the mortgage, as actually 
made, was an administration pro tanto of the testator’s estate 
according to his true intentions. The objection is indeed an ob- 
vious and substantial one, and it is extraordinary that the codicil 
to the will on which it is founded should have been overlooked, not 
only by the Subordinate Judge himself, but by all the parties be
fore him.

r o h ,  t| AtLASiBAD sEuma, 15#



ITillioiit prejndice therefore to any siiifc wliicli may be in- 
stitute*! for carrving out the iiifeiitious of tlie testator 'vtIIIi respect 

g _ *’• to tlio direction to niortj^a' ê, or generally for the proper adminis- 
tration of tli? cstutoj I woiilil dismiss iliis appeal  ̂ and dismiss the 
prescLt snit, but seeing that the objection allowed b j this judg- 
iiienfc was not taken in the Court below without ooSts. The Mus-*- 
sodrie Bank, however, who are the holders of a mortgage h j the 
testator himself, and who have been obliged to intervene as co-de- 
fettilanits and oo-rf.-spontlents, are entitled to their costs, and these 
the plaiutifi', appollant, must pay»

Olds'!ELD, J.—Tbo plaintitT in this suit, 0. F. Yaughan, is ona 
of the executors to tli© will of J. N. Hoseifcine. The defendant, H. 
H. lloseltine, is the sou of J. N. Hosoltine, and also one of the exe-* 
ciitors. Thesaitis to recover, as one of the executors, Es. 59,427-8-0, 
principal and interest, on a mortgago-deed of the Ellenborough Hotel 
estate. It  appears that, nnder the will and codicil of the late J. N. 
Heseltine, the estate known as the Ellenborough Hotel estate was 
devised to the wse of his soti R. H. Heseltine, defendant, respondentj 
tipon condition tliafc he should exoeute and deliver to the trustees 
under the will a mortgage of the said estate for aeduriag to the 
said trustees payment of Es. 16,000, to be paid by equal yearly 
Instalments of Rs. 3,000 each, the first to be paid at the expiration 
ofooeyear after the death of the testator, a sura of Rs. 12,000 to be 
paid out of the above sura to testator’s daughter Charlotte Hurst, 
and the rest â  otherwise devised. The will and codicil further 
made 11. Heseltino, defendant, J. Hurst, and 0. F. Vaughaii, 
plaintiff, executors, and the Official Trustee of Bengal for the time 
being the sole trustee for the purpose of carrying out the trusts 
named in the will. After the death of the testator the mortgage*  ̂
deed on which this suit is based was e.\"Ccutod by R. H. Heseltine 
in favour of the other two executors, Hurst and Vaughan, and the 
latter now sues to tecovcr under it.

The claim was dismissed by the lower Court on a preliminary 
dhjection, and the appeal rests on the same ground, which has 
W n  fully discussed in the judgment of the Chief Justice. It is 

■ wnocflf&sary for me to notice this point, as I am of opinion that 
the appeal must he dismissed on a ground taken before us by the 
rtspondeiii^s oouusel, that the mortgage-'cleed ia absolutely void, and
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fche claim, on it nnmaiatainable. The tifcia of the parties to tlie 
mortgage-deed and to execute th.Q mortgage i-ests solelj on tlio 
will and codicil o f J. Hesoltins, aad if these be examined it will
, „ , IJESSLrraB.
be round that tiiej convey no power to cseciite siieii a mortgage.
The will directed by the 9ih paragraph tliafc tlie Ellenboroiigli Hotel 
estate was devised to R. H, Hosoltine liis lieirs and assigns, upon 
the condition that ho or tbey do, on being so requested by my 
trustees, execute and deliver to thorn a good and sufficient mort
gage o f the said Elleiiborongh Hotel estate for securing to the 
said trustees, their executors, and administrators^ payment o f the 
sum. of Rs. 16,000 hereinbefore beqneathsd to them upon trust 
&o.,”  and by the codicil the Oificial Trustee 'U'as appointed sole 
trustee, Tp-hile E. H. Hesoltine, Hurst, and Yaughaa were ap
pointed esecntors.

There has been no conformance with the terms of the will and 
codicil in the execution of tlie mortgage-deed the basis of this claim, 
whichi is executed, not in favour of the trustee, but of two out of 
three executors. The intention of the parlies was to carry out the 
condition of the will and codicil, bat these gave no pow’̂ er to exe
cute such a mortgage-deed, which has been made contrary to 
the will and codicil and under a mistake as to the facts on the 
part o f the parties to it, that they were thereby carrying out the 
conditions of the will and codicil. Such a deed is invalid and can 
convey no right to the property to the plaintiff* The claim there
fore must fail.

There is one plea raised in appeal whioh is to bo iioMced, 
whether the Manager of the T\Iu.̂ .sooi.-ie .Tjruik u'a.'j pro])ovly mad$ 
a party to the suit, and I consi.d'M.' iio. was, in:i¥)nuGh as, lioiding an 
alleged prior mortgage on the property, he had an interest in 
asserting its priority in this snit̂  which included a claim to bring 
to sal© the property.

I  would therefore, though on different grotmds, affirm the deci
sion cffthe lower Court, and di.5rLiiss the appoal, but wuhoui c;ost5 
as regards all the defendants except the Manager of the Mussoorie 
Bank who should get his costs.

Appml dUmimdo
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