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Iant to forfeit tho security, and therefore the appellant applied to
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the respondent to repay the depousit. The respondent refused, Fazan Steam

denying the deposit. The appellant brought this suit to recover
the deposit, but failed to establish to the satisfaction of the Clonrt of
first instance that the deposit hal been male. The lower appellate
Court found that the deposit of the sum of R, 600 with the res-
pondent on the terms alleged was proved, bub refused relief on the
ground that the consideration of this agreement was unlawful in
that it defeated the object of the law.

In special appeal the appellant challenges the propriety of this
ruling.

In our judgment the conclusion at which the Judge has arrived
is right. The Criminal Procedure Code, ch. xxxviii, empowers
the Magistrate to require a persen of notoriously had livelihood to
procure sureties who shall be responsible for his good conduet in
the amounts required from them. Ifthe amount for which a
surety 1s responsible is deposited with him by or on behalf of the
person for whose conduct he undertakes respousibility, it is obvious
that he is responsible only in name. No Magistrate with a know-
ledge of the facts would be justified in accepting the surety under
this chapter. The object of the law would be defeated. We must
then affirm the decision of the Judge and dismiss the appeal, but
secing that the respondent denied the deposit, and that he was a
party to the agreement, and that the point raised is novel, we ordes
each party to bear his own costs in all Courts. ‘

Appeal dismissed.

APPELLATE CIVI1L.

Before Sir Robert Seunt, Ki., Chief Justice, and My, Justice Oldfield.
VAUGHAN (Prarvrisr) v. HESELTINE asD orgrrs (DEFENDARTS).*
Will—Devise of Immoucable praperty subject €a its heing charged in o payticnlar

manngr by the Nevisce—Properiy not charyed in accordance with the Will —8uit to caforce
Charge—=d ssiynnent by @ Leyatee to Eeceutor of Leyacy.

Certain immoveable property was devised by will npon condition that the devisee,
who was also an executor of such will, should execute a morigage of sneh property

* Regular Appesal, No. 77 of 1878, from u dccree of W, E. Kiusey, lisq,,
Subordinnte Judge of Dehra Dim, dafed the 13th May, 1873, Repurted wndex
a special order of the Hon’ble the Chief Justice. ‘
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to the Offieist Trustee of Bengal for the time being {2 secore the payment of & cevtain
Ingacy.  The dovisee, wish the intention of giving effect to such condition, mortgaged

- guch preyerty to his co-execators.  Held, in o suit by ome of such co-executors to

enfurce the mertzage, that the mortgnge, not being excouted in accordance with the
terms of the will, was invalid, and the suit was not maintainable,

8.0l that an assignment by 2 legates to an executor of a legacy is void,

Oxw Joseph Nelson Heseltine by the 9th clause of hig will,
dated the 16th February, 1864, devised his estate known as the
Ellznborough Hotel estate to the use of his son Robert Henry,
upon condition that he should, when so requested by the trustees
of the will, execute and deliver to them a mortgage of such estate
for securing to the trustees the payment of the sum of Rs. 16,000
bequeathed in the will to the trustees upon certain trusts therein
mentioned, The testator farther directed that such payment was to
be made by annual instalments of Rs. 3,000 each without interest,
and that the first of these instalments was to be paid at the expiration
of one year after his death. The testator by his will appointed his
son Robert Henry and his son-in-law Joseph Hurst the execuators of
his will, and Charles Frederick Vaughan and the Administrator-
Greneral of Bengal for the time being trusiecs of it. By a codicil
to his will, dated the 24th February, 1865, the testator revoked the
appointment of Charles Frederick Vaughan and the Administrator-
Greneral of Bengal as trustees, and appointed the Official Trustee of
Bengal for the time being the sole trustee of his will. He thereby
further appointed Charles Frederick Vaughwm to be an executor
of Lis will in addition to his son Robert Henry and his son-in-
law Joseph Hurst. He also thereby gave and bequeathed to his
daughter Charlotte, wife of Joseph Hurst, the sum of Rs. 12,000
“for her own solo use and benefit, free from the control, debts,
and Jiabilities of her then or any future husband,” and he directed
that such sum of Iis. 12,000 should be paid to Charlotte Hurst
“on her sole and personal receipt” out of the sum of Rs. 16,700
charged upon the Ellenborough Iotel estate. He further directed
that such payment to his daughter Charlotte was to begin_from

the receipt by the trustecs of his will of the second instalment of
Rs. 3,000,

On the Zud March, 1866, Robert Henry Heseltine exscuted &
morigage of the Lllenbormmh Hotel osl.ate to Joseph Hrurst and
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Charles Frederick Vaughan to secure the payment of the sum of
Rs. 16,000, with the intention of giving eficet to the condition
imposed upon him by the 9th clause of his father’s will,

On tho 20th July, 1870, Charlotte Hurst assigned by sale to
Churles Frederick Vaughan the swn of Rs 12,000 hequeathed to
her under the codicil to her father’s will, The consideration for
the sale was stated in the sale-deed to be Rs. 8,000, This deed
contained a power of attorney authorising Charles Frederick
Vaughan, for Charlotte Hurst and in her name, hut for his own
uss and benetit, to deman, sue for, and receive the legacy from
the proper persoms, and oa payment of the money to give a receipt
for the same.

On the 11th February, 1873, Charles Fredorick Vaughan
broaght the present suit against Robert Henry Heseltine to enforee
the mortgage of the 2ad Mareh, 1816  The plaintiff elaimed to
recover Re. 19,427-8-0, being the amount of the second, third,
fourth, fifth, and sixth annual instalments of Rs. 3,000 each, and
interest, by the sale of the Eileuboroungh Hotel estate, making
Joseph Hurst a defendant in the suit, ag he refused to join in it as a
plaintiff. The sunit was instituted in the Court of the Subordinate
Judge of Dehra Dun. The Mussoorie Bank, which held a
prior mortgage of the Ellenborough Hotel estate, was made a de-
fendant in the suit on its own applieation. The plaintif did not
deseribe himsell in the plaint in the suit as an executor, and did not
produce the will of J. N. Heseltine, but only the deed of mortgage.
The plaint was therefore returned to him by the Subordinate Judge
for amendment and the case was adjourned for the produaction of the
will. At the second hearing of the suit Joseph Hurst consented to
be made a co-plaintiff. The issues for trial were fised at this
hearing, the fvst of them being as follows: “Can Vaughon, as
executor, purchase of n legatee™? At this hearing the defendant
admitted his Hability to the extent of the instalments sded for. At
the final hearing of the suit Joseph Hurst did not appear. The
Subordinate Judge dismissed the suit on the first issuz, on the 13th
May, 1873, on tho ground that the plaintif was nob suing as an
exccutor for the henefit of the estate but to enfusce the wssignment
to him by Charlotte Hurst of her legaey, whish assignment the
Judge cousidered invalid.
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The plaintiff appealed to the High Court against the decree of
the Bubordinate Judge.

Mr. Wapner, for the appellant, contended that the Subordinate
Judgze was wrong in dismissing the suit upou 2 peint foreign to it 3
that the assirnment by Charlobte Turst to the plaintiff of her legacy
was not void, hut merely voldable at the option of the assignor ; that
Charfotte Hurst was ne party to the sait, nor had she taken any
steps to have the assizument seb asile; that the assignmentcould only
be set aside upon repayment of the consideration-money, together
with interest, and the essts incurred in connection with the assign-
ment ; that the suit was not based on the assignment but on the
mortgage, and the mertyage was valid, and should have effect given
to it; that as the defendant bad ad mltted the claim to the extent of
the instalments due, a decreo should have been made against him;

and that the Mussoorie Bank had erronecusly been made a party
to the suit.

Me, Heward (with him Messrs. IHIl, Newton, and Quarry) con~

tended that the mortgage was invalid, as it had not been made in

accordance with the wishes of the testator as expressed in his will,
viz., {o the Otfieial Trustee of Bengal for the time being, but to two

of the exccators of the will, and that the suit was consequently
not maintainuble,

The following judgments were delivered by the Court :

Stvarr, C. J.—This 1s a regalur appeal from the Court of the
Subordinate Judge of Dehra Dun in a suit by the plaintiff, Vaug-
han, against the defendants, Heseltine and Hurst, o recover
Rs. 19,247-8-0 principal and interest alleged to be due on a mort-
gage ou certain property called the Ellenborough Hotel estate,
under the fullowing eciremmstances: The plaintiff, Mr. Charles
Frederiek Vaughan, sned as one of the executors of the late Mr. J.
K. Hesvltine, who died on the 8th March, 1865, leaving a will
dated the I6th February, 1864, and a codicil thereto bearing
date the 24th Tebruary, 1865. By the will the testator disposed
of his estate and eifech b, zmd various legacies were left to different
parties, and among others two sums both of Rs. 6,000, Rs. 12,000
in all, on certatn conditions and contingencies to the {estator’s
gmn&»ehfldr(,u, Joseph [Farsi and Ismbella Hurst, but in the eveng
of their deaths, as therein explained, be directed the said two sums
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of Rs. 6,000 to be paid “unto my danghter Mrs. Charlotte Hurst,
the mother of Joseph Hurst and Isabella Hurst, for her ahsolote
use and benefit, and her receipt for the same, whether covert or
sole, shall be a sufficient discharge for the snme.”” The will ap-
pointed the testator’s son, Robert Henry, and his son-in-luw, Josoph
Hurst, one of the defendants, to be executors thereof, and by a
separate nomination he appointed the plaintiff “and the Administra-
tor- Generat of Bengal for the time heing ™ to be trustees of the will
for the carrying out the trust thereby declared, and by the 20ih
clause of the will the festator made the nsnal provision for the con-
tinuance of the trust in the event of death or failure, By clause
9 of the will the testator specially devised the Ellenborongh
Hotel estate to the use of “ my said son Bobert Henry, his heirs and
assigns, upon condition that heeor they do, upon being so requested
by my trustees, execute and deliver to them a good and sufficient
mortgage of the said Ellenborough Hotel estate for securing payment
of the sum of Rs. 16,000, &e.”” Such were the provisions of the will on
these points ; buat the codicil, whichis of considerable length, altered
and revoked the will in various particulars, and among other things
it altered the will as to the trustees as follows: ““ And wheress
by the 19th clause of my said will I have nominated and ap-
pointed the said Charles Frederick Vaughan, in the spid will styled
Mr. Charles Vanghan, and the Administrator-General of Bengal for
the time being to be trustees of my said will, now I do hereby revoke
sach said appointment, and I do nominate and appoint the Ofticial
Trastee of Bengal for the time being to be sole trastee of my said
will for the purpose of carrying out the trusts therein and herein
read and constrifed as if the said Official Trustee of Bengal for the
time being had in my said will been named and mentioned instead
of the said Mr. Charles Vaughan and the suid Administrator-General
of Bengal forthe time being.”” There was therefore to be but one
trustee and that the “ Official Trustee of Bengal” in plazs of Mr.,
Vawghao and the Administrator-Geeneral of Bengal as provided by
the will. The codieil then goes on to revoke the said 20th clause
of the will, and also ihe clauses providing for the legracies to the
grand-children, “ and in lien and iustead thereof™ the codicil pro-
vided as follows: “I do hercby give and bequeath to my dangh-
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ter Charlotte, wife of my said son-in-law Joseph Hurst, and mother
of my said grand-children Joseph and Isabella Hurst, the sum of
Ra. 12,7 0 ghsolutely, for her own sole use and benefit, free from
the eoutral, dobits, and linhilities of her present or of any future hus-
band with whom she may hereafter intermarry ; and I direet such
said sum of Rs. 12,000 to be paid to my said daughter Charlotte
on her sole and personal receipt from and out of the sum of
Rs. 16,000 charged upon my Ellenhorough Hotel estate, situate at
Rajpur aforesaid, under the terms and conditions of the 9th clause
of my said will, such said payment to my said daughter Charlotte
to begin and commence from the receipt by the trustee of this
my will of the second instalment of Rs. 3,000 provided for in the
said Yth clause of my said will, and to continue until the said
sum of Rs. 12,000 shall be fully paid and satisfied from and out
of the said fund, and any balance that may remain due after pay-
ment of the last of such said instalments shall be paid and satisfied
out of the gemeral assets of my estate.” We may presume that
the testator had good and sufficient reasons for this change in his
testamentary arrangements, and the circumstances which gave risa
to this suit may well suggest what these reasons were. They are
at least intelligible, But it will be observed that, while the codicil
revoked the appointment of trustees as made by the will, it con-
tained no express revocation of the testator’s direction to his son
to execute and deliver the mortgage itself for Rs. 16,000, and in
fact, ou the 2nd March, 1860, which was within a year from his
fathu‘ death, the son did, with the apparent approval of all con-
cerned, including the plaintiff himself, execute a mortgage-desd
of the Ellenhorough Hotel estate in favour of Joseph Hurst and
Mr. Vaughan, and who, it will be recollected, were the trustees
originally appointed. It is not disputed that the testator’s estate
wus ample for all his testamentary purposes, and that there would.
be little or no diffienlty in raising the Rs. 16,000 on the security
of the Ellenborough Hotel estate. But some delay oecurred, and
it would appear that at the end of 1869 or beginning of 1870 Mr.
Vaughan, the pluintiff, commenced negociations with Mrs, Hurst
for the purchase of her legucy, the result of which was that he,
being an executor of the will, purchased for the price of Rs. 8 OOO
a legacy of Rs. 12,000, Vaugban himself states that he does not
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recolleet by whom the proposal for the purchase was made, but in
the opinion of the Subordinate Judge it came from bimself. This
was the crisis of the suit in the Court helow, and the Suhordinate
Judge’s decision was that such a transaction could not stand, and
he dismissed the suit with costs. Without pronouneing any judi-
oial opinion on the question, which from what I am about to explain
we are not called uponto do, I may be permitted to say that such
negociations between the executor of a will and a legatee are very
questionable and improper, and if this case had been argued before
us onthe basis of the lower Court’s judgment, it is I think proba-
ble that we would not have found much fault with it. But at the
hearing of the appeal before us the counsel for the respondent,
disregarding the appellant’s arguments on the merits of the
Subordinate Judge’s decision, took the objection that the mortgage
deed ‘which is the basis of the snit is invalid, and affords no eause
of action to the plaintiff, on the ground of its not being conforme
able with the true construction of the will and codieil, and I am of
opinion that this objection iz well-founded. Although in the
form of a suit to recover on a mortgage of a portion of the estate,
it is really in the nature of one for the administration pro tanto of
that estate, and it is important to consider what were the testator’s
wishes and intentions. I observe that in the mortgage-deed itself
the codicil is referred to by date, and is there described as “in no

way revoking that portion of the 9th clause of the will hereinbefore |

recited,” but whether this was the idea of the mortgagor himself
or the opinion of his legal advisers or dranghtsmen, it is in my
judgment altogether erroneous. The direciion i« tho 2o contain~
ed in the will was to execute and deliver a mortgagze-dend to the
trustees, that is to Mr. Vaughan and the Administrator-General
of Bengal. The appointment, however, of these gentlemen was
espressly revoked by the codicil, and a single trustee, in the person
of “the Official Trustee of Bengal,”” was appointed in their stead.
Tt is impossible therefore to contend that the mortgage, as actaally
made, was an administration pro tanto of the testator’s estate
according to his true intentions. The objection is indeed an ob-
vious and substantial one, and it is extraordinary that the codicil
to the will on which it is founded shounld have been overlooked, not
only by the Subordinate Judge himself, but by all the parties be-
fore him. :
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Without prejudiee therefore to any suit which may be in-
stituted for enrrving out the intentions of the testator with respect
to the direction to mortgage, or generally for the proper adminis+
tration of the estube, I would dismiss this appeal, and dismiss the
present suit, but seeing that the objection allowed by this judg-
ment was not taken in the Court below without costs.  The Mus-
goorie Bank, however, who are the holders of a mortgage by the
testator himself, and who have been obliged to intervene as co-de-
fendants and oo-respondents, are entitled to their costs, and these
the plaintiff, appellant, must pay.

OrowieLn, J.—The plaintiff in this suit, C. F. Vaughan, is one
of the exceutors to the will of J. N. Heseltine. The defendant, R.
H. Ieseltine, is the son of J. N. Heseltine, and also one of the exe=
cutors. Thesuitis to recover, as one of the esecutors, Rs. 19,427-8-0,
principal and interest, on a mortgage-deed of the Ellenborough Hotel
estate. It appears that, under the will and codicil of the late J. N,
Heseltine, the estate known as the Ellenborough Hotel estate was
devised to the use of his son R. H. Heseltine, defendant, respondent,
upon condition that he should exacute and deliver to the trustees
under the will a mortgage of the said estate for securing to the
said trustees payment of Rs. 16,000, to be paid by equal yearly
instalments of Rs. 3,000 each, the first to be paid at the expiration
of oue year after the death of the testator, a sum of Rs. 12,000 to be
paid aut of the above sum to testator’s danghter Charlotte Hurst,
and the rest as otherwise devised. The will and codicil further
made R. H. Heseltine, defendant, J. Hurst, and C. F. Vanghan,
plaintiff, exccntors, and the Official Trustee of Bengal for the time
being the sole trustee for the parpose of ecarrying out the trusts
named in the will.  After the death of the testator ths mortgage~
deed on which this snitis based was exccuted by R. H. Heselting
in favour of the other two exccutors, Hurst and Vanghan, and the -
latter now sues to recover under it.

The claim was dismissed by the lower Court on a preliminary
dbjection, and the appeal rests on the same ground, which has
been fully discussed in the judgment of the Chief Justice. It is

- wnnecessary for me to notice this point, as I am of opinion that

fhe appeal wust be dismissed on a ground taken before us by the
respondent's counsel, that the mortgage-deed is absolutely void, and
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the claim on it unmaintainable, The title of the parties to the
mortgage-deed and to execute the mortgage rests solely on the
will and codicil of J. N, Heseltine, and if these be exmnined it will
. be found that they convey no power to execnte such a mortgage.
The will directed by the 9th paragraph that the Ellenborongh Hotel
estate was devised to ¢ R. TL. Heseltine bis heirs and assigns, upon
the condition that he or they do, on bLeing so requested by my
trustees, execute and deliver to them a good and sufficient mort-
gage of the said Ellenborongh Hotel cstate for securing to the
said trustees, their executors, and administrators, payment of the
sum of Rs. 16,000 hereinbefore bequeathad to them wpon trust
&e.,”” and by the eodicil the Oificial Trustee was appoinied sola
trustee, while R, H. Heseltine, Hurst, and Vaughan werc ap~
pointed executors. .

There has been no conformance with the terms of the will and
codicil in the execution of the mortgage-decd the basis of this claim,
which is executed, not in favour of the frustee, but of two out of
three executors. The intention of the parties was to carry out the
condition of the will and codicil, bat these gave no power to exe-
cute such a mortgage-deed, which has been made contrary to
the will and codicil and under a mistake as to the facts on the
part of the parties to it, that they were thereby carrying out the
conditions of the will and codicil, Such adeedis invalid and ean
convey no right to the propelty to the plaintiff. The clmm there-
fore must fail.

There is one plea raised in appeal which is to be noticed,
whether the Manager of the Rlussoorie Dank was properly made
a party to the suit, and I consiler he was, inasmueh as, holding an
alleged prior mortgage on the property, he had an interest in
asserting its priority in this snit, which included a claim to bring
to sale the property.

1 would therefore, thougsh on different grounds, affirm the deci-
sion of the lower Court, and dismiss the a[moal but witiout cosie
as regards all the defendants except the Manager of the Mussoorie
Bank who should get his costs.

Appeal dismissed.
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