2

734

1878
I
Kaxnares
Lan

v,
Dowmnao,

1878
JNI&I 3.

THE INDIAN LAW REPORTS, [VOL. L

co-plaintiff, excepting always the case of Gur Prasad being un-
willing.”
The Court delivered the following

Jupaxext.—The promissory note is not made payable to any
other person than the payee. It is not made payable to “order,”
nor 10 bearer.)” It is therefore not a ¢ negociable instrument.”
Nevertheless by the law of Indin 2 chose in action is assignable.
Courts of Equity allow an assignee of a chnss in action to sue in his
own name, and, inasmach as oar Courts are Courts of Hquity as well
afgof Law, in our jndgment an assignes of a chose in action is entitled
{0 sue in his own name. It is, however, requisite for the Coutts
to bear in mind that whatever dafences might bz set up against
the assignor may also b2 seb up agiinst the assignee, or at least
sach defences as might have b2an seb up to the time when notice
of tha assignment was given to the defendant. The Judge of the
Small Cauae Conrt mmy bo informed accordingly.

APPELLATE CIVIL.

Defore Mr. Justice Pearson and Mr. Justice Qldfield.

RUDRE NARAIN SINGU (Prawrier) v RUF KUAR Axp avorass
{DEFENDANTR).¥
Hindu Law—Gift of Separate Property to Hindu Widow~Stridhan— Widow’s
Power of Alienation— Reversioner— Mitahshara - Res Judicata.

C, » Hindu subject to the Mitakshara law, died leaving a widow R, butno
issue. In his lifelime he lind transferred to R by gift mauza R, a portion of his
veal estate, After his death J =and P, his brothers, sued R for the possession
of C’s resl estate on the ground that it was ancestral property. Their suit was
dismissed, it being held by the Sudder Cauu. that C's renl estate was separate

- property, to which his widow would be entitled to succeed by inheritance, The

Sudder Conrt determined that R had acquired mauza R by gitt from C, and that
R took under the gift o life-interest in the property only. J and P having died, R
made a gifs of mauza R to her ‘agent ass reward for his faithful services. XV,
the son of J, sued, as the heir of his uncle C, to seb aside this gift to the
agent as illegal,

Held that the decision in the former suit did not make the question as tg the
intercst R took under the gift from her husband res judieata, inasmuch ss & dxd not
claim through his father when sning as heir to his uncle.

L. ®Fivst Appenl, No. 6 of 1878, from a decree of Maulvi Sultan Hasa han,
Bubordinate Jndge of Gorakhpnr, dated the 30th November, 1877, B i Y
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Hold algo, on the finding that R had acyunired the property from her husband

by gift, that she did aof tuk2 an absolule interest in the property vonler the gift, —

and her hushanl’s heirs could question the validity of the gift to the agent.

Held also that the gift to the agent, baing made only out of motives of gener-
osity, was invalid.

Oxe Ryja Chait Singh died in the year 1840, leaving two
widows, Rani Rup Kuar and Gulab Kaar, but no issue. At his
death his nam> stood recorded in the revenue registers as the sole
proprietor of certain muzas, and as co-proprietor with his two
brothers, Jagan Nath Singh and Partab Singh, of certain other
mauzas, Shortly before his death he had transferred to Rup Kuar
by sale and by gift certain of t"1e mauzas of which he was recorded
the sole proprietor. IHis widows having taken possession of his
estate and alienated portions of it, Jagan Nath Singh and Puartab
Singh sued them and the psrsons to whom these alienations had
been made for pussession of the esfate and to set aside the alicna-
tions, The plaintiffs in this snit based their elaim on the allegation
that Chait Singl’s ostate was ancestral property to which they
were entitled to succeed az his heirs to the exclusion of the widows,
and that the widows were only entitled to maintenance. The
defendants Rup Kuar and Gulab Kuar seb up as a defence to the
suit, among other things, that the mauzas of which Chait Singh
was recorded as the sole proprietor were not ancestral property,
but his separate praperty, certain of them having been acquired
by Chait Singh in 1804 under a gift from one Jain Kuar, and the
others being self-acquired- property; and that there had been a
partition of the mauzas in respect of which Chait Singh’s nams
stood recorded as a co-proprietor, and Chait Singh held his shares
in those mauzas as his separate property. The Prineipal Sudder
Amin who tried the suit held that the gift by Jain Kuar to Chait
Singh was invalid, and that the mauzas included in that gift, as
also the mauzas which were alleged by the widows to be Chait
Singh’s self-acquired property, were ancastral property. The Judge
further held that thoe transiers to Rup Kuar by sale and by gift
by Chait Singh should be maintained to the extent of his interest,
viz., one-third, and that the mauzas in respect of which Chait Singh’s
name stood recorded as a co-proprietor bad been divided, and Chalt
Singl’s shaves therein were his separate property. A decree was

113

735
1878

Ryor
Nararx
StygE.
Ve
Ror Koan,



738

1878
e ot
Livon
Bapnw
Sixar

v.
" Ror Kuan,

THE INDIAN LAW REPORTS. {VOL. L

given to tho plaintifis in accordance with the above rulings in res-
pect of the mauzas of which Chait Singh was recorded as the sole
propistor, and the rest of their claim was dismissed.

Both parties appealed to the Sudder Court. Gulab Kuar having
died, an appeal was preferred by Rup Kuar alone. The Sudder
Court held, on the 7th July, 1852, that the gift by Jain Knar was
valid, and that the mauzas therein mentioned and the remaining
mauzas recorded as the sole property of Chait Singh were his sepa~
rate property, and the suit was wholly dismissed. The Sudder Court
did not determine whether the transfers by sale and gift by Chait
Singh to Rup Kuar were valid or not, nor did it take any particu-
lar notice of the alienations made by the widows (1).

The plaintiffs applied on the 7th May, 1864, for a review of the
Sudder Court’s judgment (2). Rup Kuar did not appear to oppose
the application, but the other defendants appeared and objected,
among other things, that the propristary rights of the plaintiffs had.
been confiseated by the Government in consequence of their mis-
condnct in the diztarbances of 1857 and 1858, and they were con-
sequently not competent to impugn alienations made by the widow,
and that, as one or more of the mauzas alienated by the widow had
been given to her by her husband in his lifetime, and did not descend
to her by inheritance from him, she was free to dispose of them as
she pleased. The Sndder Court admitted the review, observing,
with reference to its omission to determine whether the sale and
gift made by Chait Singh in Rup Kuar’s favour were valid or not,
and to notice the alienations made by Rup Kuar, as follows :

“The Court's decision certainly assumes, without distinetly ruling, that a
widow who succceds her husband in a separate estate has an absolute up-
fettered right thevein; and a reviesr of it is sought mainly on the ground that
such a doctrine hay been declared to be erroneous by the Full Bench decision
of the Gth July, 1863, in the case of My Baie v. Bhugwan Deen, No, 114 of 1859,
wiiich rules that she anly possesses a life-interest and a restricted right in
such an estate, and is Incompetent to alienate any part of it except for'specific
purpossi ol a plous or necessary kind (3), Considering the ground above-men-

A

(1) The Fulder Court’s jndgment
will be duund {ully reported in 8. DL Al
Rap., NV, B, 185, p. 29,

fad

August, 1865, inveview of its former
judgment will be found fully reported
.y X! % . ) in8.» A, Rep, N.-W. P, 1665,p. 111,
ﬁ,e(»i? Oihu‘ %mcem;mgsd tu.{en éna(;'e- " (3)N I“i}is case is reported in 'S, D, A,
aew . of judgment and the Sudder Rep., No-W. P., 1868, vol. i, p. 15
Cowrt's judgment passed on the $0th B B ! Vol 3 p 18,
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tioned to be a good andsufficient ground for a review, we, on the 5th December
last, directed the notices required by s. 378 of the Procedure Code to be
served on the opposite parties. Tt appeared to us that, according to the Hindu
law, as expounded in the decision of the 6th July, 1863, the plaintifls may be
entitled to he regarded as the reversioners of their broth r's € tate after his
widow, and as competent {o impugn transfers made by her, and that an ad-
judication on the question of the validity of the deeds of giff and sale executed
in her favour might be necessary, ”

With reference fo the objections of the defendants it observed
- ag follows ¢

“We disallow the second objection, becauss it is a doubtful guesiion
whether the confiscation included the contingent and reversionary rights of
the plaintiffs, and one to be ssttled between them and the Government, but
with which the c¢bjectors have no great concern.

“We disallow the fourth objection, because without now discussing the
subject of the validity of the alleged deed of gift we note that, according to Hindu
law, propetty given by a husband to his wife is termed her siridhon, and if
immoveable cannot be alienated by her.” ,

At the rehearing of the appeal, ths Sudder Court laid dewn
the following points for consideration :

{1) “Whether the alienations of property made by the female in favour of
the male defendants are valid or not.

(2) “Whether the plaintiffs are entitled to be regarded as reversionerd
of their brother's estate after his widow’s death, and as competent to impugn
transfers thereof made by her.

(3) “ Whether an adjudication on the validity of the deeds of gifé and

sale executed in her favour by him is necessary.”

The judgment of the Sudder Court on these points was as fol«
lows :

%It appears that mauzas Gundha and Baondha are two out of ten
mauzas which the Raja, shovtly before his deceas», transferred to Rup Kuar by
a deed of sale; and that she en the 15th Beptember, 1849, mortgaged one-half
of the latter mauza to Surbu Prasad, and on the 12th March, 1850, sold the
former for Rs. 6,000 to Ram Partab. The fourth objection made to the plain-
tiffy’ application by the male defendants on the 19th ultimo was inaccurate,
besides being, for the reason then noted by ws, untenable under Hindu law; bug
they now argue more plausibly that the mauzas tronsferred tuv the female
defendant by sale had, in consequence of that sale, ceased o belong to the
Raja before bis death, and therefore form no part of his eslate to which the
plaintiffs can claim tosucceed as next heirs after his widow's death. Tha
plaintiffs alleged in their plaint that tho aforesaid sale was purely nominal
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and fictitious, having been made’ without consideration,"and not having
been followed by any real delivery. The question vaised by that allegation
was one on which the Cowrts did not enter, holding, as they apparently
did, that a Hindu widow succeeding ber husband ia a separate estata was com-
petent to alienate it at pleasure. Under the recent construction of Hindu
law propounded in the Full Bench decision of the 6th July, 1863 (1), that ques-
tlon would call for decision, but the defendants contend that such question is
precinded in this case by the principle of the ruling of the Full Bench of the
24th January last inthe case No. 1244 of 1864, Soluyne v. Rom Sooekit Tewaree
(2), ingsiuch as the sale in question and ther receipt of the sale-consider-
ation were admitted by the Raja ina suit instituted by Rup Kuar on the
basis of the sale-deed, and decided in her favour accordingly, The raling in
the precedent above quoted is ‘that a Hindu, who is absolute owner of a
divided share of real property, is competent to create a charge upon it in the
shape of a mortgage, though no sum, by way of binding the lien, hos been
received by him, if Le have deliberately admitted the incuinbrance, and that
his reversioners are incompetent to have the conveyance charging the estate
set aside, except on grounds which be wight himself allege in an action to
avold the same.’

“ The plaintiffis plead that the precedent is inapplicalle, because they do
not seck to avoid wholly the trausfer, but only insist that it shounld be
viewed as a gift. DBui we observe that in so insisting they are taking gronnd
which the Raja himself could not have taken. e was comypetent’to gell the
mauzas £o his wife, but he could not, after having ackionledged the sale and
the receiph of the sale-price, allege, in an action to avoid the sale that the
transaction had been not a sale but a gift. Consequently the Rani is entitled
to any advantage which may acerue from the transaction being regarded as a
sale rather than asa gift. That advantage is that she has the power of alie-
nating the property so acquired by her, a -ower which under Hindu law she
does not possess in respect of property received by gift or inherited from her
busband. It is quite possible that, in making over to her some mauzas by
deed of sale, and others by deed of gift, he intended her to have absolute con-
trol over the first to the exclusion of a1l other heirs, and a limited control over
the second without detriment to those heivs, As in the precedent above
quoted, the mortgage-lien was held to be binding under the circumstances, even
though the mortgage-consideration should not have heen received, so in the
present case the sale cannot be disputed, even'though the sale-price should
have been remitled. The conveyance might, indeed, it would seem, have been
made in another form, which would have had the same effect asa, sale-deed with-

' out being obnexious to discussion as to consideration. Possibly an instrument

not only giving Ler the mauzag, but autharizing her to give away or scll the
#arng, would have been sanctioned by the ruling in the precedent cage No, 31
] . 31,

{1 8.D, A, Rep. N-W. P, 15863, vol. i
{2) B.D. A, Rep. N.~W, P:, 1865,, P(-) 62? P 15,
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in ch. viii, p. 238, vol ii, Macnaughten on Hindu Law, the mauzas in quesiion
being self-acquired property, some of those, na nely, which he had purchased
when sold for arrears of revenue in 1817. We come therefore to the conclu-
sion that the ten mauzas sold to the female defendant by her"husband are not
any part of his estate, but her absclute property, and that the sale by her
to Ram Partab of mauza Gundha, and the mortgage of one:half of mauza
Saondha to Surbu Prasad, are not liable to be impeached by the plaintiffs, who
have title, however, to be regarded as the reversioners after her death of
other mauzas received by gift or inherited by her from the deceased Raja, and
are competent ds such to impeach any transfer thereof to other parties.

“We have thus disposed of the two first questions which we proposed to
consider, and as regards the third have deciderl that the validity of the sale-deed
in question cannot under the circumstances be questioned. Nor need the
validity of the deed of gift be discussed, as it is immaterial to the plaintiffs whe-
ther it be valid or not, seeing that the mauzas conveyed by it would devolve

on the widow by the Hindu law of succession, by reason of their having
belonged exclusively to her husband.”

“With these remarks, which obviate any risk of injury to the plaintiffs’
reversionary rights from the Court’s former decision, we affirm that decision
as regards the dismissal of their claim, and order the parties to pay each the

costs which they may respectively have incurred in connection with this re-
view of judgment.”

On the 15th October, 1876, Jagan Nath Singh and Partab
Singh having-meantime died, Rup Kuar transferred by deed of gift
to Chandi Prasad mauza Ranipur, one of the mauzas which Chait
Singh had transferred to her by gift.

The present suit was instituted in the Court of the Subordi-
nate Judge of Gorakhpur, on the 28th August, 1877, by Narain
Singh, one of the two sons of Jagan Nath Singh, against Rup Kuar
and Chandi Prasaa, to set aside this gift, on the ground that the
property was the ancestral property of Chait Singh, Jagan Nath
Singh, and Partab Singh, and the gift was made without consi-
deration and without legal necessity.

From the plaintiff’s written statement it appeared that he based
his right to maintain the suit on the judgment of the Sudder Court
in the suit brought against Rup Kuar and Gulab Kuar by Jagan
Nath Sicgh and Partab Singh. He alleged in] his written state-
ment as follows:

“She (the defendant Rup Kuar)is trying to waste the rroperty through
enmity, so that no property might remain for the plaintiff after her death,
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She hag, with that intentien, without any consideration and withoub any law-
ful nesessits, mads a gift of mauza Ranipur, yielding a profit of Rs. 800, in
favour of the secoud defendant, her karinda.  This gift is caleulated to cause
serfous injury to the plaintit A transfer like this is illegal, both according
to the shastras and legal enactments, The plaintiff, who is the heir of the
defeudant's liusband, has the right of instituting a suit for the cancelment of

the trangfer made by her”

In his written statement filed on the 28th September, 1877,
Chandi Prasad, defendant, alleged that mauza Ranipur was the
separate property of Chait Singh, and that in virtue of the gift of
the mauza to Tup Kuar by her husband Chait Singh, she had full
power over it and was competent to alienate it; that the plaintiff
could not rely on the Sudder Court’s judgment, as the defendant
was 1o party to the suit in which it was passed, and that the gift

“had besn made to him for his faithful services, and was not im

proper.

Rup Kuar, in her written statement, in addition to the grounds
of defence taken by Chandi Prasad, pleaded that, as the property
of the plaintiff’s father and of Partab Singh, his uncle, had been
confiscated by Government, norights passed to the plaintiff on the
death of his father or his uncle, and that the judgment of the 8ud-
der Court was not binding on her, '

The first, second, and fourth issues fixed for trial by the Sub-
ordinate Judge were as follows :

{1)~-* Whether the village In question is the ancestral property of Rup
Kuar's lshand, and the gitt is invalid, or it was acquired by her husband, by
virtue of gift made in kis favour by Jain Kuar, and he has been in exclusive
posseasion thereof, amd bas transferred it by gifr to his wife, Rup Kuar, and
the gift in question s, ot all events, valid ?

{2)—* Whether the decree relicd on by the plaintiff can be used by him
as evidence or not?  as the plaintiff any xight of action ornot?

{4}~ Every right of the plaintifi’s father, whether in his name or not,
having been confiscated on account of Lis rebellion, can the pluintiff bring the
present suit or nob? '

The Subordinate Judge first decided the fourth issue in favour
of the plaintiff on tho preund that the plaintilf had Frowaht the suit
in bis own right under Hindu law, Ho then decided the"first
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issue against the plaintiff, dismissing the suit on that issue. His
decisioh on that Issue was as follows :

% The plaintiff has brought this action recognising the gift made in her
favour by her husband ag valid and in force ; and considering that, as the said
gift merely conveyed a limited interest {life-interest) to her, she was not en-
titled to made the present transfer. The most important question which is
now to be determi. ed is ‘ whether, under the gift made to the lady by her
husband, she acquired a limited proprietary right, giving her no title to make
the precent alienation, or she is the absolute proprietress entitled to make
this as well as every sort of alienation,” On perusing the record, it appears to
me that the husband of the woman bas made the gift in her favour without any
condition or restriction. There is no condition whatever either for or against
an alienation. As far as I can see, I consider a gift or alienation of this kind
to be permanent and without any restriction, I do not think myself justified
in considering a gift and alienation of this kind to be made only for the life-
time of the Musammat. If the property be supposed to have been actually ac-
quired and to have been exclusively possessed by the husband, and to have been
transferred to the wife only for her life, than the gift and the expenses relating
10 it can be lo ked upon in no other light than that of a farce. If we were to
limit without any good reason any such absolute transfer, these restrictions
could be placed in every instance. 1t would then follow that, if the husband
would alienate his self-acquired property to a stranger by gift or sale, the
alienation would be invalid. But this is elearly wrong. The precedent nofed
in the margin (1) supports the view taken by me, vz, that such alienation will
be considered perpetual, and a daughter-in-law and widow are entitled to alie.

nate (proparty). 1 therefore do not consider the plaintiff entitled to bring the
present claim.”

The plaintiff appealed to the High Court, contending that the
decision of the Sudder Court dated the 30th August, 1875, had
finally determined that Rup Knar was not competent to alienate
the mauzas which Chait Singh had transferred-to her by gift, and
the Subordinate Judge should not have re-opened the question ;
that Rup Kuar acquired mauza Ranipur by inheritance and not
by gift; and that even if she acquired it by gift, she was not com-

petent to alienate it, and the appellant was entitled to a decree
setting the gift aside.

The Senior Government Pleader (Lala Juala Prasad), Munshi
Huanuman FPrasad, and Lala Lalta Prasad, for the appellant,

V) Chaitar Lal Singk v. Shewakram, § B, L. R, 123,85, C, 13 W. R. 985,
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Mr. Conlan,the Junior Government Pleader ( Babu Dwarka Nath
Banamyi), Mavlvi Mehdi Hasan, Pandit Bishambhar Nith, and
Babu Jogindre Nath Chawdhri, for the respondents.

The Court (Prarsoy, J.,and OLpriELD, d.)delivered the following

JupeuerT.—The plaintiff has brought this suit on the allegation
that the estate belonged to Chait Singh as a separate estate,
and his widow, the female defendant, succeeded to it at his death,
and took a life-interest, and plaintiff, as the next heir to her hus-
band at her death, sues to cancel a deed of gift made by her in
favour of defendant No. 2, on the ground that there was no neces-
sity for the alienation, and further that it was ruled, in a suit
bronght by plaintif’s father against the widow, on the 380th
August, 1865, by the Sudder Dewani Adalat, that the lady had only
a life-interest, and plaintiff was heir at her death, and the above
decision is binding. |

The defendants pleaded that the above decision does not bind
the parkies to this suit; that Chait Singh made a gift of the
property to the defendant his wife in his life-time, by which she
obtained it absolutely, and her transfer cannaot be questioned ; that
the plaintiff is barred by limitation; and further thai, in conse-
quence of the confiscation of his father’s property for reheilion,
he has no locus standi, and the gift was a fitting reward to defend-
‘ant No. 2 for services rendered as manager of the lady’s property,
and had been allowed by the brother of the plaintiff.

The lower Court has decided that there was a gift by Chait
Singh in favour of his wife as defendants plead, and that it gave
her absolute power over the estate, and on this ground he dismissed
the suit,

It appears that on the 30th August, 1865, there was a review
by the Sudder Dewani Adalat of a former judgment in a suit
brought by plaintiff’s father and uncle against the defendant No. 1,
the object of which was to be declared heirs of Chait Singh in
respect of his property, among which is that now in suit, and to
avold eertain alienations made by the widow, It appears to have
been pleaded by the defendant that the estate was held separately
by Chait Singh, and that some of the property had been sold, and
some, including the mauza in suit, had been given to the lady by
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Chait Singh, and some inherited, and the Court held that the estata
was the separate estate of Chait Singh, and that the mauzas sold
did not form part of his estate at his death, but were the absolute
property of the wife, but that the plaintiffs were entitled to be
regarded as the reversioners after her death of the mauzas received
by gift or iuherited by her from the deceased, and competent as
such to impeach aay transfer theveof to other parties, The Court
did not consider it necessary to decide the validity of the deed of
gift on the part of Chait Singh to his wife, as they held it was
immaterial to the plaintiffs whether it be valid or not, seeing that
the mauzas conveyed by it would devolve on the widow by the
Hindu law of succession by reason of their having Dbelonged
exclusively to her hasband,

With reference to the pleasi# appeal, we observe that it may be
that the above decision has not the effact of »es judicata, as the
plaintiff contends, since the plaintiff dees not come in through or
under his futher when he is suing as next heir to his unacle. ¥or can
there be any doubt that the defendant’s husband, Chait Singh, did
convey the property in suit to the defendant in his lifetime by
deed of gift, for the evidence adduced on this point by the defend-
ant is convincing. So much therefore of the case of the plaintiff
which rests the claim on the allegation that the defendant succesded
as heir to her husband fails, but notwithstanding we consider that
the plaintiff is entitled to succeed in this case on the view we take
of the case, '

Admitting that the defendant obtained the estate by gift, there
can be liftle doubt that by Iinda law she will have no absolute
power over immoveables given by her husband. “What has besu
given by an affectionate busband to his wife, she may consume as
she pleases, when he is dead, or give it away, excepting imwove-
ables, The meaning is that, as regards immoveable property given
by the husband, the wife is allowed to use it only by dwelling in if,
but not to alienate it by gift, or sale, or in any other mauner,”
Na;ada, Digest of Hinda Law by West and Biikler, Bk. i, p. 74,
and Mr. Colebrooke’s remarks found in Strango, vol. i, pp. 402,407,
which are as follows :—“No doubt the widow may give away her
own property, excepting, land given to'her by her husland or
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inherited from him, which she cannot dispose of without consent
of the next heirs.,” There are other texts of the same purpott, and
this view of the effect of the gift was takenby the Sudder Dewani
Adalat in the decision already referred to, in which the learned
Judges cited a case in Macnaughlen’s Precedents (1), and their
ruling in that case has been followed by this Court in Guaput
Singh v. Gunga Pershad (2). A ruling to the opposite effect Ly the
Caleutta Court (3, has been cited to us but it is not in accmdmce
with the rulings of this Court.

Immoveable property given to a wife by a husband would
appear therefore to he held on terms similar to those on which
property inherited from her husband is held, and her acts'in respect
of it lisble to question in a similar manner Dby the next heirs.
And there seoms no doubt plaifitiff is in a position to question
the alienation made hy the widow as next heir, whether the pro-
perty be held to be the lady’s stridkan governed by the law of
succession applicable to stridhan, or it be held subject to the ordina-
ry succession of property inherited from her husband. In the latter
case he is next heir to the husband, and if it be subject to the suc-

cession as stridhan, the lady being a childless widow, he will sno-
ceed failing the husband,

The defendants’ pleas of limitation fail since the right of suit
to cancel the gift cannot be said to have accrned to plaintiff be-
fore the date of the alienation, and there has been no possession on
the part of the widow which can be said to be adverse to the title.
Nor is there any thing in the confiscation of the father’s pro-
perty which can affeet the plaintiff’s reversionary rights as heir o his
uncle. There remains the question of the validity of tho alienation to
defendant No.'2, The ground stated for the gift is that it was.a re-
ward for good and faithful services as the lady’s manager. Wa
do not think it is shown that the defendant has not always received
his regular remuneration for services performed ; on the contrary it
would appear that he has ;and the gift in question can only be consi-
dered to bean act of generosity, and not one strictly called for by the
circumstances, and which should be met from the Iady’s private

(1) Bee ease xxxi, 3d el., p. 238,

{3) See Chattar Lal Sm hov. Slevihks
(UGB, N-W P, 1867, I 230, ram,5 B.LR, 128 b . 13 W.R, 285,
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resources if at all, but is not one which can justify a permanent 1878
alienation of part of the landed estate which belonged to her hus- A
band. Manam
.. . . . Brsom
The plaintiff will have a decree declaving that the gift to the - -
defendant is invalid so far as it affects plaintiff’s reversionary right oA
as next heir. The appeal is deereed with costs.
Appeal allowed.
- " 1878
FULL BENCH. July 18,
Ko

Before Mr. Justice Turner, Officiating Chicf Justice, Mr Justice Fearson, and
By, Justice Oldfield.

COLLIS (PrarxTirr) v. MANOIAR DAS (DrreENDANT).* -
Application for leave tosue as a Pawper—dppeal—Aet X of 1817 (Civil Procedure
Code), s5. 9, 54, 407, 314, 450, 588 det Vi1l of 1859 (Civil Procedure Code), 5. 311,

No appeal Hes under Act X of 1877 from an order made under that Act reject=
ing an application for permission to sue as a panper.

Ong Edwin Collis applied to the Judge of the Small Cause
Court at Allahabad, esercising the powers of a Subordinate Judge,
for permission to bring a suit as a pauper. The Judge, unders. 407
of Act X of 1877, rejected the application on the ground that the
petitioner was possessed of sufficient means to enable him to pay the
fee prescribed by law for the pl#int in such suit.

The petitioner preferred an appeal to the High Court ag‘xmst
‘the Judge’s order rejecting his application.

The Court (Turner, 0.C.J.), on the 12th June, 1878, ordered the
petition of appeal to be laid before a Division Dench of ithe Court.
The Division Bench (Turner, 0.C.J.,and Pearson,J.), on the 14th
June, 1878, admitted the appeal in order that the question whether
an appeal would lie or not might be argued. This question was
argued before the Division Bench, which directed that the case
should be laid before the Full Bench.

- i
The petitioner appeared in person and confended that the ordar
of the Small Cause Court Jud gevw:as a “Jeeree’” within the meaning

* Miscellaneons Apphczmon, No. 15 B, against an order of G. F. Knox, Esq,
J udge of the $mall Cause Court, .\ﬂuhnbd" duted the duth April, 1578,



