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his decree of 11 fell November, 1875, declared liis liea was about to

t?,
PiSAB RaM(

M a s ie  S i s o a  b e  sold in eKeeutioii of Ills decroo dated l o t l i  Jaunaiy, 187(5, the 
gurplas sale-proceeds niiglit lie attaclied tor the purpose of being 
applied to tho satisfaction of the decreo of 11th November, 1875, 
and that an order was passed on 3rd June, 1670, in accordance with 
the petition.

Under tlie circumstances we are of opimon that the deeree-holder 
of lUh November, 1875, was entitled to share in tho sale-proceeds, 
nnder the provisions of s. 271 of Act VIII of 1859, as one who had 
prior to an order for distributioD, before the sale even, taken out; 
execution of his decree against the same judgment-debtof and not 
obtained satisfaction thereof, and as his lien as well as the decree 
which declared it were prior in date to the lien and decree held by 
tha plaintiff, was entitled to share before him.

We therefore decree the appeal with costs, modifying the 
lower appellate Court’s decree so far as it modified that of the Court 
of first instance, and restoring tho latter in its entirety.

A pim l allowed^
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APPELLATE CIVIL.

Before M r ,  Juslice Tarmr^ O ffiem thg C h ie f Justice, and M r. Justice O lJfieM. 

MEBC-BR (j0j5a5iESX-DEBTOB) v, NABPAT RAI and akother (DE0RB®-S0i,r
D K E S )*

Execution o f Decree— Miliiary Officer—Siat 40 Vki. c, 7 {Muiiny A ct,
lb77 ), s. 99.

Where, witli reference to s. 99 of the Mutiny Act, a decree for money ioa3@ 
sgamst a military officer serving in India directed tliafc the judgment-debt should 
5>e atopped ouS of a mitietj o t such officer’s pay, held that the decree-bolder could 
noli obtain satisfaction of the decree hy attachment o£ such ofBcer’a moveable pro*> 
perty (I ),

The judgmcnt-debtor in this case was an officer belonging to
Her Majesty’ s Royal Artillery frerving in Allahabad. The decree,

* Miswlianevio'; First Appeal, N >. i7 of i878, from order of J. W . QuintOD, 
feq .j Judge of. Allaliiilnid, d.iied the 2ik1 May, 1878.

(') lu BamU L a i v. ^L -nsr. IJ. C. 31. amilitajy officer, th.ep«,y o f  such officer
F., I8t5, p. 331, it was hold ihat, could not be attached in the ctxecotiois
BO praTisioa ha;l hoeii aiadcin of the decree in the handa o f  the F a f-

toE tbs stoypage oxthe pay oi waster.



tJ
Hama® Bai»

wliicb was dated tbe 1st JmiCj 1877, was a doGree for money Riada 
by a Civil Court in tliu Punjab, Ifc speciaily directed^ ■'S'itli refer­
ence to s. 99 of Stat, 40 Viet. c. 7 (The Mutiny Act, 1S77), tliafc 
tlie judgment-dobt should be stopped and paid to the jadgmeat 
creditor out of a moiety of any pay coming to til a ju Igment-debt- 
or in tlie ourreiit momli or any future mDntlis, This decree ■was 
sent for execution by tlie Gonrc wliieii made ifc to the District Gotirfc 
at Allahabad. In execution thereof certain raovoable proportj be­
longing to the jiulgment-debtor was attached in his residence at 
Allahabad. The jiidgaient-debiur objected to this attachment {p  
the ground that the decree did not a\vard«execntian tber<?of geiis- 
rally. The Judge of the Distri<ifc Com-fc made un ortler disallowing; 
the objection on the n’ronnd that it was one to ho urgyd before the 
Conrfc which made the decree and not before him.

The jnilgraenfc-debtor appealed to tho High Court against the 
order of the Pi.sfcriet Court.

llr . Spankle  ̂for the appellant, crmtendfd that the District Court 
was bound to consider whether or not the decree was being executed 
accordifig to its torni.? ; that the decree, whicli was made in view of 
s. 99 of the Mutiny Act, only authorised the stoppage of thd 
j adgment-debtor’s par, and that consequently, under the provisions 
o f that section, the judginent-credifcor could not take out execution 
of tho decree against the property of the judgment-debfeor.

The Junior Govimment Tlmder* fBabu Dwarha Wafh Bamrji)^ 
for the respondentj contended that the fact th^t the decree dfpected 
the pay of the judiYmcnt-dcbtor to bo stoppad, did not dt?bar the 
judgment-ereditor from takiii;:r out o>;ooution agfiinst the property 
of the jadgment-debtor under the Code of Civil Procedure,

The judgment of the Court was deliyered by

TobheEjO. C. J.—The Judge of Allahabad, in receiving the applica­
tion for execution, was bound to consider whether there was any­
thing to prevent execution in the manner prayed. At the time the 
decree was passed the decree-bolder obtained an order from the 
Court which passed the decree for the satisfaction of the decree by 
stoppage of half the defendant’s pay. So long as that order sub­
sists the deoree-holder carmofc obtain satiefactiou of b's decree by
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attaclmieiit, for it is clear to us that the decree-bolder is not, as 
"mehceb officers to whom the Mutiny Act is applieaHe, entitled

*’• to both i-emedies at once. The object of the Act is to prevent
KaUFAT RaI , , . , ,, ■ 1 y-piiblio servants whose services may be urgently required irora

bfjing incapacitated to disebarge such services. The appeal is de­
creed und the order of the Jiidge discharged with costs.

Appeal allowed.
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jSe/ore Mr, Justice Turner, Officiating Chief Judice, and Mr. S m tid  Pearson.

K iW f£«^IT A  L A L  ( P la in t i f f )  v . DOM INGO an d  a n oth eb  (D es ’bndaki'S). * 
Promissorif Mote~~.4ssignment o f  in Action—Form o f  Suit b y  Assignee—Act I K  

of 1872 ( Contract Act), s. 62.

Huli, where a promisaorr note ma ie payafile simply to tlie payee ■wifchoui tli® 
ad<3itiott of tke words order or 'bearer, and therefore nftt negooiable, Tvas assigned to 
athird person, tliat the assignee could pne npoti suc'h note, a cUose in acfiion beiri^ 
by tliekvf’ o f  India assignable, and that the assignee could sue f c  the Courts 
o f  India Sa his O'ffii name*

T h is  was a reference to the High Oonrt, nnder s. 617 of Act 
S  of 187?, by Mr. G. E, Knox, Judge of the Court of Small 
Causes at Allahabad.

The (|nestion referred by the Judge was the following: Can
a person, who has acquired by purchase for vahiable consider-  ̂
ation all the rights of a promisee in a promissory note, without 
notice given to the promisor, site the promisor fof the balance due 
upon such promissory note” ? The facts of the case out of -whicit 
this question arose were stated by the Judge to be as follows t

On the 7th April, 1876, Vn. Domingo, one of the defendants in 
tho present case, executed a promissory note in favour of Lala Gut 
Prasad, the second defendant, payable on demand. On the 7th 
April, 1878, Gur Prasad had sold all his right and interest in tho 
promissory note to the plaintiif, Kanhaiya Lai, without giving notice 
of the sale to W. Domingo. These facts are admitted, and Jit is 
also conceded that since the sale W. Domingo has not in any way 
assented to the transfer, and only became aware of it on being asked

c  * Reference, So. 8 o f 1878, from GI-. B, Knox, Esq., Judge o l the Cottvfc o f
SmallCa«8«a at Altahabaa, dated the 1st Jttue/l878.


