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application for the cxesntion of a decres made under the provisions
‘of 5. 53 of Act XX of 18685, on the preliminary point of limitation.
On an appeal being preferred to the High Conrthy the decree-holders,
the Division Court referred the peint of limitation to the Full
Bench, The Full Bench held thit the application was not harred
by limitation (1), and the case was accordingly remanded by the
Division Court to the Court of first instance for disposal on its
merits.

Mr. Colvin, for the applicant.
Munshi Sukk Ram, for the opposite parties.
The judgment of the Court was delivered by

Tursgr, 0. €. J.—1Itis clear that, uuder the provisions of the Pro-
cedure Code, X of 1877, we have no power to give leave to appeal
from the order of this Court directiag a hearing on the merits, that
order not being a decres butaninterlocutory crder ; but it is argued
thab we have diserction to allow an appeal uader the 31st clause of
the Letters Patent. Ths case appears to be onnin which, if we
possessed the pow.r, we should b2 inclined to exercise it, but we
are of opinion that the provisions of that clause were by implication
repealed by the Code and Act VI of 1874, which preceded the
Code. The petitioner must apply for spacial leave or wait uatil
this Cowrt pronounces final judgment il the proceedings are bronght
before it.  Each party to bear his own costs of this application.

Application refused.

APPELLATE CIVIL.

Bifore Mr. Justice Pearson and Mr, Justice Qlifield.
MANIK SINGH (Devespast) v. PARAS RAM (Prarvriey): *
Sule in Execution of Decree——Surplus Sale-proceedsmmLienw—Act VIII of 1859 (Civil
Procedure Code), s, 271
Certain immoveable property was attached on the 13th April, 1878, in exeention
of two deerees, viz.,, 8’3, dated the 15th January, 1876, which declared a lien ere-
ated by 2 bond dated the 17th July, 1873, and F'g, dated the 21st January, 1876,

* Sacand Anpeal, No, 876 of 1878, from adecree of Maulvi Saveid Fnrhi-_u@d‘lﬂ
Ahmad, Sulurainate Judge of Aliparh.dated the sth February, 1878, n}erhrymg &
decree of Munshi Kishan Payul, Munsit of Iuhres, dated the 6¢h September,
1877,

(1), See ante, p. 538,
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which declared s lien created by & bond dated the 28th September, 1875. M had
another decree dated the 11th November, 1875, declaring & lien on the game pro-
perty creatéd hy a bond dated the 27th October, 1874, On the 2nd June, 1878,
before the sale of the property, M applied for the attachment in the execution
of that decree of the surplus remaiaing from the rale-proteeds after his claim
und-r the decree dated the 15th January, 1¥76, was satistied in foll. The Court
made an order in accordance with his application. Held that, under such circume
stanees, M, as the holder of the decrec dated the 1:th November, 1875, was
entiled to share in the surplus sale-procceds under the provisions of s, 271 of
Act VIII of 1869, and further was entitled to share before P,

Ox the 15th January, 1876, one Manik Chand obtained a decree
for money against two persons named Duli Chand and Jugal
Kishore, which declared a lien on certain immoveable property
created by a bond dated the 17th July, 1873. On the 21st Janu-
ary, 1876, one Paras Rim obtained a decree for money against the
same persons, which declared a lien on the same property created
by a bond dated the 28th September, 1875, On the 13th April,
1876, the property was attached in the execation of both these
decrees, Ab this time Manik Chand held a decree for money
agaiust the same persons, dated the 11th November, 1875, which
declared a lien on the sume property created by a bond dated the
27th October, 1874, On the 2nd June, 1876, he made an applica-
iion to the Court in which he stated that the property was adver-
tised for sale on the 20th June, 1876, in the execution of the deeree
dated the 15th January, 1876, and prayed that the surplus of the
sale~proceeds remaining after thesatisfaction of that decree might
be attached in execution of the decree dated the 11th November,
1875, and be paid to him.  On the 3rd June, 1876, the Court made
an order directing the officer conducting the sale to attach in exe-
cution of the decree dated the 11th November, 1875, the surplus
remaining from the sale-proceeds after the claim under the decree
dated the 15th January, 1876, was satixfied in full. The property
was sold on the 20th June, 1876, On the 22nd Augnst, 1876, the
Court ordered the cluims of Manik Chand under the decrees dated
the 15<h Javuary, 1878, and the 11th November, 1875, to be satisfi-
ed in full from the s-:!c-q‘:"ooe?;(:d;, and the sarplos remaining to be
paid to Paras Ram under tie dworee duted the 21st January, 1876,

The present suit was brought by Paras Ram to recover from

- Manik Chand a portion of the money paid to him under this order
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on the ground that the plaintiff, as an attachin g ereditor, was entitled
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to have his claim unler the decree dated the 21st January, 1876, w4, i¢ Sixom

satisfied in full. The Cotrt of first instance dismissed the suit,
holding that the defendant’s elaims under the decrees dated the
15th January, 1876, an! the 11th November, 1875, ought to be
satisfied in full in preference to the plaintiff's claim under his
decree. On appeal by the plaintiff tha lower appellats Court gave
him a decree for the amount which had been paid to the defondant
under the order of the 22nd August, 176, in satisfaction of his
claim under the decree dated the 11th November, 1873, on the
ground that neither attachmant nor sile had been made under that
decree.

The defendant appealed to the High Court against the decree
of the lower appéllate Court.

Babus Oprokash Chandar Mulkarji and Jogindre Nath Chandhriy
for the appellant,

Munshi Amuwnre Prasaland Pandit Bishambhar Nath, for the
respondent.

The judgment of the Coart was delivered by

Pairsox, J,~The sale was made on the 20th Juns, 1876, in
exacution of the dafendant appellant’s deeree dated 15th January,
1876, which declared a lien created by a bwd dated 17th July, 18783,
in pursuance of an attachment made by him on 15th April, 1876,
on which date the plaintiff, rospondent, also attached the same pro-
perty in execution of his docree dated 21st January, 1876, which
declared a lien dated 28th Sentember, 1875, Both Courts arc agreed
that it was proper that the defendant appellant’s decree above-men-
tioned should first be discharged out of the sale-proceeds.  Defendant
appellant had another decree dated 11th November, 1875, declaring
4 lien on the same property created by a bond dated 27th Qstober,
1874; the Court of first instance held that this decree should also
be discharged out of the surplns sale-proceeds in preference to that
of the plaintiff, respondent; the lower appellate Court held otherwise
for the reason stated in its judgment, viz., that neither attachment
nor sale had been made under the decree of 11th November, 1875,

But it appeéars that on 2nd June, 1876, the defendant pre-
ferved a petition to the Court praying that, as the property on which

.
Parss Baw,



730

1878

Marig Suyoun
o,
Paras Baw

1878
Jume 21,

o e e ot

TIL INDIAY LAW REPORTS. [YOL.L

his decree of 11th November, 1875, declured his lien was about to
be sold in gxecution of his dacree daterl 13th Jaunary, 1876, the
surplus sale-proceeds might be stfached for the purpose of being
applied to the satisfaction of the decreo of 11th November, 1875,

and that an order was passed on 3rd June, 1876, in accordance with
the petition.

Under the circamstances we aro of opinion that the decree-holder
of 11th November, 1875, was entitlad to share in tho sale-proceeds,
under the provisions of &, 271 of Aet VIII of 1859, as one who had
prior to an order for distribution, before the sale even, taken out
execution of his decres against the same judgment-debtor and not
obtained satisfaction thereof, and as his lien as well as the decree
which declared it were prior in date to the lien and decree held by
the. plaintiff, was entitled to shave before him,

We therefore decreo the appeal with costs, modifying the
lower appellate Court’s decree so far as it modified that of the Court
of first instance, and restoring the latter in its entirety.

Appeal allowed.

APPELLATE CIVIL.

Before Mr, Justice Turner, Officinting Chief Justice, and Mr. Justice Oldfield,
MERCER (Jopauest-Depror) v, NARPAT RAT Axp axornsr (Decrer-Hor~
prss)*
Ezecution of Decree—3filitary O ficer~Siat, 40 Fict. e, 7 (Mubing Act,
1677), 5. 99,
Where, with reference to s, 99 of the Mutiny Act, 2 decree for money‘ made
apainst a military officer serving in India directed that the judgment-debt should
be stopped oub of a muiety of such officer’s pay, leld that the decree-holder could

not obtein satisfaction of the decres by attachment of such officer’s moveable pro-
perty (1)

Tee judgment-debtor in this case was an officer belonging to
Her Magjesty’s Royal Avtillery serving in Allababad, The decree,

* Miscellaneaus First Appeal, No, 27 of 1878, from an order of J. W, Qumtou,
Bsq., Judge of Aliuhabad, duted the Sud May, 1878,

(Y In Banst Lal v, Morcer, W.C. R, amilitayy oiﬁcer, the pay of such officer
KW, P, 1815, P. 334, {o was held that,  eould not be attached in the execution
whére no pravision hadl boen made in of the decree iu the hands of the Par
# deckas for the stoppage of the pay of  master,



