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APPELLATE CIVIL

Before Mr. Justice Turncr, Qfficiating Chief Justice, and Mr. Justice Spankic,
AFZAL-UN-NISSA (Prarxrirr) v. TEJ BAN (Derenpaxy).*
Improper reception in evidence of unstamped docwment—Irregularity not affecting
the merits of the case— Appeal—Act VIII of 1859 (Civil Procedure Code), s, 350.

Where a Court of first instance, treating an unstamped promissory note, the
after stampivg of which wos inadmissible, as a bond, reccived such instrument fu
evidence, on payment of the stamp-duty chargeable on it asa bond aud of the
penaity, keld that the recéption of such instrument by sueh Court, being an ir-
regularity ot affecting the merits of the ease, was no gronnd for reversing the
decree of such Court when the same was appealed from (1),

Turs was a suit for certain money due on a promissory note,
dated the 1st May, 1874, This instrument, although chargeable,
under Act XVIII of 1869, with the stamp duty of fifteen annas,
was unstamped. The Court of first instance, treating the instru-
ment as a bond, allowed the plaintiff, in the exercise of the powers
given to it by 5. 20 of Act XVIII of 1869, to pay the stamp duty
chargenble on the instrament as a hond and the penalty, and received
the instrument in evidence, and gave the plaintiff a decree.  Onap-
peal by the defendant the lower appellate Court reversed the decree
of the Court of first instance and dismissed the suit, on the ground
that after stamping of the instrument was inadmissible and it could
not be received in evidence.

The plaintiff appealed to the High Court, contending, amongst
other matters, that, with reference to s. 850 of Act VIII of 1859,
the lower appellate Court had erred in reversing the decree of
the Court of first instance on account of an irregularity not affecting
the merits of the case or the jurisdiction of the Court.

Munshi Hanuman Prasad and Pandit Bishamblar Nath, for
the appellant.

» Second Appesl, No. 1244 of 1877, from a decree of W. Laue, Baq., Judge of
Moradabad, dated the 18th September, 'i877, reversing a decree of Mubam-

mad Wajib-ul-la Ehan, Subordinate Judge uf Moradabad, daled the 20th April,
xeéﬁ A5 to whether the reception in  v. Syad 4kram Ser, 3B.L. R, 4.C,,

evidence by a Court of ﬁ;sh instance
of an unstamped documentis ground for
interference with the deeree of such
Court on appeal, ece Hi_u‘ Chunder Ghose
v. Wooma Seondfurce Ilessee, 23 "W: R.
110, Srinath Saka v. Sareds (.}‘eé‘l.ndo
Chowdhry, § B. LB, Ap. 10; Luljé Singh

236,58 O, 12 W. R 47 Curriev.S. V.
Muty Ramen Chetiy, 3B. L R, A, C,
126, S. C.,, 11 W, R. 590; Curness v.
Sheochurn Sahoo W. R., 1864, p. 184;
Crawley v. Mafiny, | Agra H. C, Rep.
63; Adinareyana Sedti v Minchin, 3 Mad.
H. C, Rep, 287,
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Mr. Howard and Shah Asad 4li, for the respondent,
The judgment of the Court was delivered by

Tursg, O. C. J—The document could not be received in evi-
dence on payment of any penalty (1). It should not then have heen
received in evidence, but it having been admitted by the Court of
first instance, the lower appellate Conrt was not justified in reversing
the decree of the Court of first instance and dismissing the suit, for
the irregularity did not affect the merits. The decree of the lower
appellate Court cannot be supported on the ground on which it pro-
ceeds. The appeal to the Judge mustthen be tried on the merits, and
if, as the appellant alleges, and as she proved to the satisfaction
of the Court of first instance, the note was given to induce the
appellant to consent to the mutation of names, the congideration is
sufficient, and the appellant will be entitled to a decree. The costs
of this appeal will abida and follow the result.

Couse remanded.

APPELLATE CIVIL,

Before Mr, Justice Turner, Officiating Clicf Justice, and Mr. Justice Pearson,

TETLEY (Jupemext-pesron) v. JAL SHANEAR axp aNorues (DEcREE-
HOLDERS)™
Interlotutory Order—Appeal to Her Majesty in Council—det V1 of 1874—dct X
of 1877 (Cinil Procedure Code)~— Letters Patent, cl, 81,

Held that the Righ Court has not any power, under Act X of 1877, or el.
31 of the Letlers Patent, to grant leave to appeal to Her Majesty in Couneil
from axn order vf the Court remanding a suit for retrial.

The provisions of ¢l 81 of the Letters Patentare repealed by the Code and
Act VI of 1874 which preceded it

Tuis was an application to a Division Court of the High Court
for leave to appeal to Her Mujesty in Council against an order of
such Division Court dated the 23rd January, 1878. This was an
order, under & 562 of Act X of 1877, remanding a case to the
Court of first instance for a new frial.  The order was made under
these circumstances: The Court of first instance dismissed an

* Application No, 6 of 1878, fov leave to appeal to Tfer Majesty in Conneil,
(1) Bee s, 28 of Act XVII of 1869 and Nundaew Misser v. Chatterbaty, 13
B. L, B, Ap s3,



