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for an adjustment of the acconnt of profits of sir-land between not only
the plaintiff and Jagan Nath, but between them and a third share-
holder who is also a defendant, and it is not clear that the accounts

of this sir-land are included in the general account of the profits of

the village for which the lambardar is responsible to account to the
plaintiff, so as to give in both suits the same cause of action to the
plaintiff against Jagan Nath. But were it so, the suit would not
be necessarily unmaintainable against Bala Nand, and besides we
should hesitate to rule that the provisions of 8. 7 of Act VIII of 1859
are applicable to such a case as this. Here the plaints in the two
suits were filed at the same time. We cannot say that one suit has
a priority over the other in point of time. The claims were divided
for the convenience of trial, but there was no relinguishment of a
claim, and there will be no question of entertuining a suit after such
relinquishment or omission within the meaning of s. 7. There was
no Institution and entertainment of a suib after one had been already
instituted and determined. The suits were not successive, bub
simultaneous, and to allow the objection, which can only be one of
form and not of substance, would be to straln the obvious object
of 8. 7, which is not to allow persons to be harassed by successive
claims. If the Court in which the plaints were filed considered
they should have been tried together, the proper course was to
allow one of the plaints to be amended, so as to combine both
claims. As this suit has not been tried, and is one for a Revenue Court
to determine, we reverse the decisions of the Conrts and remand the
case for trial on the merits to the Court of first instance. Costs to
abide the result.
Cause remanded,
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Before Mr. Justice Pearson and Mr. Justice Turner,

PITAM SINGH axp emaers (DErENDANTS) v. UJAGAR SINGH (PrasriFr).
Hindu Law—Joint and Undivided Ancestral Property—Separate LProperiy—~—
Compramise,

Certata ancestral astate was recorded as beld in equal shares by feur brothers,
A, B, €, aud 12. On 4’s death his son E was recorded as the holder of his share.

—
First Appesl, No 122 of 1877, from a dreree of Mautvi Hamid Hasen Ehan,
Subordinaic Judgze of Mainpuri, dated the 23th September, 1877,
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On the deaths of B and D, ¢ was at first recorded as the owner of their shares,
Shortly afterwards B's widow, F, and D's widow, G, were rvecorded as the holders
of their musbands’ shaves, Again, at a later perivd, the names of X and I, the sons
of E, wore substituted for those of the widews. The estate was subsequently sold
for arrears of (Governnicut revenas, but a farm of it was given to I, 17, 1, and C.
In 1855 the Guvernment having purchased the estate proposed 1o re-grant it to
the old zamindars and farmurs, and s report regarding the ownership of the estate
was called for, It was veported that it appenred from the statements of I and J, the
son of () that the widows of B and D had made a gift of their shares to H and L
In 1858 £, J, IT, and [ were asked by the Collector in what manner they proposed to
divide the estate if it were granted to them, and they replicd that they would hold
it in equal shaves. The estate was eventually granted to these persons on payment
of the arrears of revenue. Tach of them contributed his guota in making such

payment. In 1855 an administration-paper was framed in which they were enter-

ed, at their own request, as in posscssion each of equal shares, In 1864 they
agreed to a partition of the shares by arbitratien. These proceedings were stopperd
by J advaneing a claim to a moiely of the estate. In March, 1867,/ sued for pos-
geasion of o woiety of the share oviginally held by B’s widow, then deceased, and
for adeclaration of his right t0 & moiety of the share held originally by D’s widow
In June, 1867, the parties te the suif cflected a compromise, agrecing to divide
the estaie into four lots on certain conditions. A decree was accordingly passed in
the terms of the compromise. &, J's son, sued in 1876, in his father’s lifelime,
to obtain the same relief as his father had zovght in 1867, and a declaration that
the arrangement effected by the compromise and.ihe decree was ineffectual.
Held that, assuming that the estate was joint until 1867, K wag, in the absence of
frond, bound by the compromise entered into by Lis father and his suit was nob
maintainable.

Assuming that the estate was held in separate shaves, the sharesof XK’s

great uneles descended as inheritance liable to obstruction and X could not have
questioned hiz father’s aets.

Tr1s was a suit for the possession of a certain sharve ina certain
village. The facts of the case are sufficiently stated for the pur-
poses of this report in the judgment of the High Court, to which

the defendants in the suit appealed from the decree of the Court of
first instance.

Munshi Hanuman Prosad and Pandits Bishambhar Nath and
Nond Lal, for the appeliants,

Mr. Conlan, the Junior Government Pleader {Babu Dwarka
Nath Bunarji), and Pandit djudiic Nath, for the respondent.
The judgment of the Court was delivered by

Tewner, Jo—The common ancestor to the parties to #his suit
| was Agand Singh who had five sons, Chattar Singh who died with-
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out issue, Darjan Singh who died in 1823 leaving 2 son Chukarpan,
Bundar Singh who died in 1826 leaving a widow Gulab Kuaar,
Des Ryj who died in 1852 leaving a son Gandharp Singh, and Chat-
tarpat who died in 1829 Jeaving a widow Suhib Kuar. Chakarpan
had three sons, who are the appellauts; and Gandharp Singh had two
sons, Ujagar Singh, the respondent, and Madho Singh, who is still
a minor. The estate in suit was, after Chattar Singh's death, ovi-
ginally recorded as held in four shares of five hiswas cach, held res-
pectively by Darvjan Singh, Sundar Singh, Des Raj, and Chattar-
pat. On the death of Darjan Singh, Chakarpan was entered as the
holder of his share, and after the deaths of Sundar Singh and Chat-
tapat, Des Raj was ab first recorded as the owner of their shares,
but shortly afterwards the names of the widows Gulab Kuar
and Salib Kuar were entered as the holders of their husbands’
sharves, Aguain, at a later period, the names of Ajudhin Prasad
and Budh Singh, who were then aged four and two years old
respectively, were substituted for those of the widows. The
estute fell into arvears and was cventually sold ab auction for a
balance of Government revenue, but a furm was given to Chak-
arpun, Ajudhia Prasad, Budh Singh, and Des Raj. In 1853 the
Government having purchased the estate at auction-sale proposed
to re-grant it to the old zamindurs and farmers, and a report regar-
ding the ownership of the estate was called for, The tahsildar
reported that it appeared from the stutement of Chakarpan and
Gandharp Singh, son of Des Raj, that the widows of Sundar Singh
and Chattarpat had made a gift of their shares to Ajudhia Prasad
and Budh Ringh by deeds attested by the kanungo, and the
kanungo 'confirmed the statement. On the 2nd May, 1838, the
Collector of Farnkhabad inquired of Chakarpan, Gandharp Singh,
Budh Singh, and Ajulhia Prasad in what mamner they proposed to
divide the estate nmong themselves if it was granted to them by
the Government, and they replied that all four would Lold five bis-

was each. The Government oventually agreed to grant the estate

on condition that the arroavs of revenus which had accrued when

the estate was sold should be discharged.  This offer was aceepted,

and each of the four persons above~mentxoned contributed his quota,

On tho 8rd April, 1855, the same persous appeared beforo the

revenue officer, and requested that each of them might be recorded
102
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as the owner of five biswas, and that Chakarpan and Gandharp
Singh should be entered as lambavdars, and Ajudhia Prasad and
Budh Singh as pattidars. It was ordered that avillage admimistra-
tion-paper should be prepared, and in that doeument, which is
dated the 5th April, 1855, they were entered as in possession each of
five biswas. So matters continued until 1864, when, on the 15th
November, they agreed to the appointment of arbitrators and an
ampire to divide these shares. The arbitration proceedings lasted
for upwards of two years, when Gandharp Singh advanced a
claim to o ten biswas share, and the arbitrators refused to proceed
with their award.

On the 29th March, 1867, Gandharp Singh brought a suit to
obtain possession of a two and a half biswas share out of the five
hisnas originally held by Gulab Kuar, then deceased, and for a
declaration of his right to a two and a half biswas share out of the
five hiswas originally held by Sahib Kuar. He alleged that each of
the four sons of Anand Singh had, on the death of Chattar 8ingh,
obtained a five biswas share; that the widows of Sundar Singh
and Chattarpat had been recorded as the holders of their respective
hushands® shares to ensure their maintenance; that these ladies
had in 1855 appointed Ajudhia Prasad and Budh Singh their agents
to tuke ihe account of the profit and loss on these shares, and that
in the lifetime of the ladics Chakarpan wrongfully procured the sub-
stitution of his sons’ mumes for the names of the widows. He
claimed that the estate of Sandar deseended on the death of his
widow to Chakarpan and Des Raj, and that on the death of Sahib
Kuar be would becowe cntitled to possession of one moiety of her
share.  Qu the 26th Juue, 1867, the parties to the suit effected a com-=
prowise, agreeing to divide the estate into four lots on the condi-
tions set outin their petition to the Court. A decree was accordingly
passed in the terms of the compromise, The respondent now sues
to obtain the samo velicf s was sought by Lis father in 1867, and a
dculmuzipn that the wreangement clfveted by the compromise and
the deeree are ineffieetnal, The respondent’s father is still alive.
There is this disfurence between the claim asserbed by the respon-
dent and his futher, that the latter treated the estats as held in
3‘3?’3““" sharcs, the former asserts the estate remained joint until
A9, If by “ joint”” he means undivided there is no difference in
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the claims. The Subordinate Judge has decreed the claim. Itappears
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to us impossible to support the decree. Assuming, which is not cer- p o o e

tainly proved, that the family remained joint until 1867, the respon-
dent’s father for all intents and purposes represented the interest
in the estate which devolved and would on partition fall to the sepa~
rate share of himself and his children, and the respondent must bs
bound by his acts wunless he can show such fraud and collusion as
would entitle him to relief on those grounds. Of this there is no
evidence On the contrary, Gandharp Singh asserted his claim, and
if he forebore to press it in view of the circumstances to which we
have adverted, it can hardly be doubted he prudently put an end
to litigation which must have resulted in failure. There can hardly
be a question that the shares of SBundar Singh and Chattarpat were
entered in the names of Ajudhia Prasad and Budh Singh, then mere
children, with the consent of Des Raj. Gandharp had by his declara~
tions in 1853 and 1855 provided cogent evidence of his own acqui-
escence, and had this been absent, there was the difficulty in his way
that the property had been granted to Ajudhia Prasadand Budh Singh
by the Governent. If, as there is strong evidence to show, the
property was held in separate shares, the shares of the great uncles
of the respondent descended as inheritance liable to obstruction,
and he could not question his father’s acts. For the reason that there
is no proof of any frauc or collusion on the part of Gandharp Singh
in entering into the compromise of 1867, the suit cannot be main-
tained. The appeal is decreed and the suit dismissed with costs.

Appeal allowed.

APPELLATE CIVIL.

Before Mr. Justice Pearson and Mr. Justice Oldfield.
ALI MUHAMMAD axp orners (Prastiers) v. LALTA BAKHSH axp orHERS
(DEFEMDANTS), *
Redemption of Mortgage—Adverse Possession—Act IX of 1871 {Limitation Act),
s. 29, and sch. ii, art. 148 —Limitation.

The mere assertion of an adverse title by a mortgagea in possession does not
make his possession adverse, or enable him to abbreviate the period of 60 years

*Second Appeal, No. 28 of 1878, from a decree of Pandit Har Suhai, Subordinate

Judge of Farukhabad, dated the 7th December, 1877, affirming a decree of Maulvi
‘Wajid Ali; Munsif of Knimganj, dated the 11th September, 1877,
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